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“TO GO AND MARRY ANY MAN THAT YOU PLEASE”: A STUDY OF THE
FORMULAIC ANTECEDENTS OF THE RABBINIC WRIT OF DIVORCE*

SHALOM E. HOLTZ, University of Pennsylvania

THE most recent generation has witnessed growing scholarly interest in the re-
lationship between Mesopotamian civilization and the much later world of Rabbinic Ju-
daism.! Y. Muffs’s work on the Elephantine papyri? amply demonstrates that this type of
inquiry proves especially productive with regard to legal terminology. Rabbinic Jewish le-
gal parlance can often be traced back to the language of Mesopotamian law. The following
study examines one particular phrase, the central clause of the Rabbinic writ of divorce
(g€1), in an attempt to point to its Akkadian predecessors.

I. METHODS
The study of phraseology, in general, has recently benefited from the theoretical princi-

ples put forward by C. Watkins in his study of Indo-European poetics. Watkins defines his
undertaking as “a linguistic approach to the form, nature, and function of poetic language

* A grant from Harvard University’s Center for
Jewish Studies supported the initial research that led
to this article. This is an edited version of my senior
honors thesis written under the unfailing guidance of
John Huehnergard. 1 also wish to thank Tzvi Abusch,
Hanan and Esther Eshel, Bernard Septimus, Calvert
Watkins, and Raymond Westbrook for their help and
comments at different stages of the research. Any
shortcomings are, of course, my own.

I have benefited from the scholarly work that the
following translations represent, making changes as I
saw fit, based on readings of the original texts: for the
Mesopotamian law collections, Martha T. Roth, Law
Collections from Mesopotamia and Asia Minor (At-
lanta, 1997); for the lexical list ana irtisu, B. Lands-
berger, ed., Die Serie ana ittuSu, Materialien zum
sumerischen Lexikon, vol. 1 (Rome, 1937); for the
Old Babylonian marriage documents, Raymond R.
Westbrook, Old Babylonian Marriage Law, vol. 1
(Ann Arbor, Michigan, 1982); for the Emar texts,
Daniel Arnaud, Recherches au pays d’Astata: Emar
VI/3 (Paris, 1986); for the Neo-Babylonian docu-
ments, Martha T. Roth, Mesopotamian Marriage
Agreements 7th—-3rd Centuries B.C., Alter Orient und
Altes Testament 222 (Horn, Austria, 1989); for the
Elephantine Documents, Bezalel Porten and Ada Yar-
deni, Textbook of Aramaic Documents from Ancient
Egvpt, vol. 2, Contracts (Jerusalem, 1989); for the
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Mishna, Herbert Danby, trans., The Mishnah (Lon-
don, 1933); for BT, I. Epstein, ed., Hebrew-English
Edition of the Babylonian Talmud (London, 1971-);
for P. Murabba“at 19, P. Benoit, O.P. et al,, eds., Les
grottes de Murabba®dt (texte), vol. 1 (Oxford, 1961);
and for the midrash, A. Cohen, trans., Midrash Rab-
bah Lamentations (London, 1983). Transcriptions of
Hammurapi’s Laws follow the cuneiform copy found
in E. Bergmann, Codex Hammurabi, textus primige-
nius (Rome, 1953). Transcriptions of the Middle As-
syrian Laws follow Otto Schroeder, Keilschrifttexte
aus Assur verschiedenen Inhalts (Leipzig, 1920), pls.
1-21. All other cuneiform texts are cited from the
transcriptions in the various editions noted above.

Abbreviations of names of texts follow the Society
of Biblical Literature Membership Directory and
Handbook (Decatur, Georgia, 1991), pp. 193-210,
and The Assyrian Dictionary of the Oriental Institute
of the University of Chicago, vol. /1. The abbrevia-
tions of the names of the law collections follow Roth,
Law Collections.

! For a survey of the literature on this subject, see
the excursus “Ancient Near Eastern and Rabbinic
Literature,” in Yochanan Muffs, Love and Joy: Law,
Language and Religion in Ancient Israel (New York,
1992), pp. 139-41. In addition to the articles which
Muffs mentions, see the general overview of this area
of inquiry in Markham J. Geller, “The Influence of
Ancient Mesopotamia on Hellenistic Judaism,” in
Jack M. Sasson, ed., Civilizations of the Ancient Near
East (New York, 1995), pp. 43-54.

2 Yochanan Muffs, Studies in the Aramaic Legal
Papyri from Elephantine (Leiden, 1969).
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and archaic literature among a variety of ancient Indo-European peoples.”® Watkins’s basic
approach derives from the well-known comparative method of historical linguistics. He
extends this method into the realm of poetics by positing that one can also study poetic
similarities among languages. If one finds regular similarities in the poetic structures of
several languages, the comparative method allows for the reconstruction of the poetics of
the parent language.* Thus, the historical linguist can study not only the development
of the forms of individual sounds and words, but also the history of how these words
were used in language.

Watkins himself recognizes the uses of his theories in the study of “cognate legal insti-
tutions.” Since law, arguably, occupies a unique linguistic niche, legal language merits its
own analysis. Following Watkins’s model, what emerges is an exploration of another lin-
guistic subset, called “legal poetics.”® In other words, one may examine the development
of the particular ways in which the legal realm makes use of language. This comparison
of the legalisms of cognate languages provides insight into legal history.

In tracing the history of the release clause in the Rabbinic géf, this study will follow
an approach that combines the methodologies of Watkins, described above, with Muffs’s
comparable work on the Semitic data.” It will examine the various Akkadian and Aramaic
legal materials and note those formulaic aspects that are preserved. In Watkins’s terms, it
will identify the “thematic continuity”® that the various release formulations exhibit. In-
stead of Watkins’s genetic model, however, it will adopt Muffs’s historical explanation for
the transformation of Akkadian legal terminology into Aramaic.

[I. THE TERMINATION OF MARRIAGE IN MESOPOTAMIAN LEGAL IDIOM

Hammurapi’s laws address several cases that involve the ending of a marriage. Within
this set of cases, the present study will begin by focusing on those that make explicit state-
ments about the woman’s ability to remarry once the marriage is over. In order to un-
derstand the character of the phrase used in such expressions, the phrase will first be
examined in its most explicit context, which happens to be the last time it occurs in the
law collection. Paragraphs 170 through 174 deal with the laws of inheritance in various
situations and with the widow’s status.® LH 172 discusses the case of the widow whose
husband did not provide her with a marriage settlement (nudunniim). The law states that
she is to receive her dowry (Seriktum) and may inherit one heir’s part of her husband’s
property. The sons of the late husband may not force her to give up her share of the house-
hold. If, however, she chooses to leave her husband’s household, she may:

... Sum-ma MUNUS §i-i a-na wa-se-em pa-ni-Sa iS-ta-ka-an nu-du-un-na-am $a mu-sd
id-di-nu-$i-im a-na DUMU.MES-Sa i-iz-zi-ib Se-ri-ik-tam Sa £ a-bi-Sa i-le-qé-ma mu-ut
li-ib-bi-Sa i-ih-ha-as-si

3 Calvert W. Watkins, How to Kill a Dragon: As-
pects of Indo-European Poetics (New York, 1995), p. 6.

* Ibid., p. 6.

3 Ibid., p. 7.

6 Although this term is, I believe, my own, Watkins
himself undertakes the comparison of legal phrases
in *‘In the Interstices of Procedure’: Indo-European
Legal Language and Comparative Law,” in idem, Se-
lected Writings (Innsbruck, 1994), pp. 718-27. In this
article, he mentions that Jakob Grimm discussed “die

Poesie im Recht” and that E W. Maitland insisted that
“justice must assume a picturesque garb or she will
not be seen” (p. 718).

7 Muffs, Studies, especially pp. 187 ff.

8 Watkins, How to Kill a Dragon, p. 154.

9 For a discussion and analysis of the organiza-
tion of Hammurapi’s Code into related paragraphs,
see Westbrook, Old Babylonian Marriage Law, Ar-
chiv fiir Orientforschung, Beiheft 23 (Horn, Austria,
1988), pp. 2—-4.
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If that woman decides to depart, she shall leave the nudunnim that her husband has
given for the sons, she shall take her dowry (which she received) from her father’s
house, and a husband of her choice shall marry her.

From the beginning of this part of the law, it is apparent that the woman’s purpose is to be
free from the husband’s household; she has decided to depart (wasim). The only part of
the law that explicitly expresses the woman’s ability to leave is the phrase mut libbisa
ihhassi, “a husband of her choice [lit. of her heart] shall marry [lit. take] her.” Being able
to marry a man of her choice is the ultimate expression of the termination of the relation-
ship established by marriage. By being allowed to remarry, the woman is released from
any previous obligations to the late husband’s family.

One can now turn back to the first occurrence of this clause in LH 137. This law treats
the case of a man who decides to divorce a Sugitum or a naditum. The woman is to receive
her dowry (Seriktum) and a share of her husband’s property and shall raise her children.
When her children grow up, she receives an heir’s part of the man’s property.

... zi-it-tam ki-ma ap-lim is-te-en i-na-ad-di-nu-S$i-im-ma mu-ut li-ib-bi-Sa i-ih-ha-as-si
... they shall give her a share equal to one heir and a husband of her choice shall
marry her.

As in LH 172, the final phrase expresses the ultimate result of the initial decision (this
time the man’s decision to divorce the woman). In LH 172, the woman remains the focus
of the law throughout; she decides to leave and the husband of her choice may marry her.
In LH 137, however, the man decides to divorce the woman, and the woman becomes the
focus in this last phrase. This indicates that the phrase expresses the woman’s new status
as a divorcée who is released from her obligations to the husband’s household. Once
again, the ability to remarry gives legal expression to the termination of marriage.

The phrase mut libbisa ihhassi fills a similar function in LH 156. This law states the
punishments for a man who fornicates with his son’s “fiancée.” Here, as in LH 137, the
end of the law changes the focus from the man to the woman. After requiring the man to
pay his fine and restore the woman’s dowry, the law states that “a husband of her choice
shall marry her.” Here, as before, the termination of the woman’s previous engagement is
expressed using this phrase. The previously established relationship is over, and the
woman is free to marry a man of her choice.

The meaning of mut libbisa ihhassi becomes apparent when it is compared to other
clauses in Hammurapi’s Laws that describe the result of the termination of marriage.'® The
case in LH 130, which is similar to that in LH 156, expresses the release of the woman
using the phrase MUNUS $§i-i ii-ta-as-Sar, “that woman shall be released.” Likewise, LH
149, which deals with a woman who contracts la”bum disease and wishes to leave her
husband, states that he must restore her dowry and “she shall depart,” it-ta-al-la-ak. Here
one finds two cases in which a marriage is ended, but a particular verb, rather than a
clause, is used to express this. In LH 149, the marriage may be over, but a phrase dealing
with remarriage, such as mut libbisa ihhassi, might be inappropriate in this context.

19 For this type of comparison, see the discussion  He suggests two means of identifying such synonyms,
in Muffs, Studies, p. 116. Muffs points to phrases com-  studying glosses and parallel recensions, but neither of
posed of synonymous words as possible functional these methods applies here. Nevertheless, the evidence
equivalents. Because of the nature of his sources, he  in LH that will be reviewed here does suggest that mut
cannot point to any such equivalents for libbasu tab.  libbisa ihhassi has synonymous parallels.
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Ostensibly, the diseased woman is not in a condition to remarry. LH 130 is more difficult
to explain, but one might suggest that the verb utassurum serves as a functional equivalent
of the release clause, as one of its variants. Thus, the verbs “to be released” and “to
depart” seem to express the same notions of the ending of the marriage as the phrase “a
man of her choice shall marry her.”

Although the expression mut libbisa ihhassi has been identified as the release phrase, it
does not always appear in contexts in which it is expected. Specifically, in ILH 138, which
describes the divorce of a woman who has no children, the clause does not appear. After
enumerating the details of the divorce settlement, the law concludes simply: i-iz-zi-ib-$i,
“he will divorce (lit., leave) her.” One might have expected the release clause to be used,
as it is in the laws seen above. Apparently, however, the law has no need to elucidate fur-
ther the woman’s freedom.

One may now turn from Hammurapi’s Laws to a later group, the Middle Assyrian Laws.
MAL A 36 discusses the case of a woman whose husband goes abroad!! and does not pro-
vide for her. The woman must wait for her husband for five years before being able to re-
marry, and she may not remarry if she has sons or if her husband is on a royal mission.
If, however, she has no sons and her husband has not provided for her, she may remarry
after five years:

Sum-ma DUMU.MES-5a la-a$-Su 5 MU.MES mu-us-sa tu-qa-"a-a 6 MU.MES i-na ka-ba-a-
se a-na mu-ut lib-bi-sa tu-us-Sab

If she has no sons of her own, she shall wait five years for her husband. Upon the ar-
rival of the sixth year she shall reside with a husband of her choice.

The phrase that grants the woman permission to remarry is ana mut libbisa tussab, “she
shall reside with a husband of her choice.”'?> The wording of this law highlights the con-
trast between this woman’s free status and her legal standing in the other situations enu-
merated. In all the other cases that this law addresses, the woman is not allowed to
remarry. This ruling is expressed by the phrase a-na mu-te la tu-us-Sab, “she shall not
reside with a husband.” In the one instance in which, according to this law, the woman is
allowed to marry, she may “reside with a husband of her choice.”

This same phrase expresses the woman’s freedom in MAL A 45. This law discusses the
case of a woman whose husband has been taken captive by enemies. The woman must
wait two years for her husband to return, and the law provides for her sustenance.'? After
two years, the woman is allowed to remarry. Once again, the law states:

2 MU.MES tu-ma-al-la a-na mu-ut lib-bi-3a tu-i-us-sa-ab

She shall allow two years to pass; she shall reside with a husband of her choice.

Here, as in MAL A 36, once the woman has waited the requisite number of years (two or
five, as the case may be), and the conditions allow her to remarry, she may marry “a
husband of her choice.”

In a legislative coda to this phrase, the law instructs the court to “write her tablet as if
she were a widow”’—tup-pa-sa ki-i al-ma-te-ma i-Sat-tu-ru. The significance of this in-

' Roth, Law Collections, p. 165, translates the As- 13 The part of the law containing these details is
syrian a-na A.SA (eqle) i-it-ta-lak thus. quite broken. This synopsis follows Roth, Law Col-
12 The use of the preposition ana with the verb lections, p. 170.
wasabum is unexpected and difficult to explain.
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struction becomes apparent in light of an earlier law, MAL A 33. The relatively unbroken
section of this latter law provides for the release of a woman whose husband and father-
in-law are dead and who has no sons:

Sum-ma [mu-usl-sa u e-mu-sa me-e-tu-[ma) u pDuMu-$a la-ds-su al-ma-at-[tu] si-i-it a-
Sar ha-di-[ut)-ti-ni ta-al-lak'*

If her husband or father-in-law are dead and she has no sons, she is a widow. She shall
go wherever she pleases.

This law contains another Middle Assyrian release clause: “she shall go wherever she
pleases.” The language of this clause leaves no ambiguity as to its purpose; it makes the
woman’s freedom quite explicit. In MAL A 45, the widow is used as the paradigm for re-
leasing the woman whose husband is captured. The tablet that the war widow receives
confirms her free status. Just as the widow of MAL A 33 is free to “go wherever she
pleases,” so the war widow of MAL A 45 may “marry whomever she pleases.”

The two Middle Assyrian release clauses examined so far—asar hadiutuni tallak and
ana mute libbisa tussab—appear in contexts of the loss of the husband. Termination of the
marriage obligations, and the woman’s subsequent free status, are the result of either death
(MAL A 33) or disappearance (MAL A 36 and 45). The Middle Assyrian Laws also in-
clude passages dealing with the dissolution of marriage by divorce. These sections, how-
ever, do not express the woman’s freedom with a release clause. MAL A 37 establishes the
husband’s right to provide or withhold a monetary divorce settlement. The law concludes
that if he should decide not to give his wife anything: ra-qu-te-e-sa tu-i-us-sa, “she shall
leave empty-handed.” Similarly, the following law, which establishes that upon divorce
the husband may reclaim any gifts given during marriage but not the dowry, concludes
without any release clause. The law simply indicates that the dowry is “clear” (i.e., free
from obligation) for the wife (a-na MUNUS za-a-ku). Even the verb wasim, which in MAL
A 37 serves as some indication of the woman’s legal right to leave, is absent in MAL A
38. Thus, the release clauses, characterized by expressions of the woman’s freedom to re-
marry, occur only in contexts outside of divorce in the Middle Assyrian Laws.

Paragraph 13 of the Neo-Babylonian Laws deals most directly with the termination
of the obligations of marriage. This law discusses the case of the widow who wishes to
remarry:

a-mel-tum Su-a-ti a-na € $d-ni-i e-re-bi pa-ni-Si il-ra-kan nu-dun-na §d ul-tu £ AD-54
tu-ub-lu u mim-ma $d mu-ut-su is-ru-ku-3i i-leq-qé-e-ma mu-t[i] lib-bi-si ih-has-[si]
That woman decides to enter another household, she shall take the dowry that she
brought from her father’s house and whatever her husband gave her, and a husband of
her choice shall marry her.

The structure of this part of the law bears a striking similarity to the formulation of LH
172. Both begin with the woman’s decision to leave, LH with ana wasém panisa istakan
and LNB with ana biti sani erébi panisa iltakan. Both end with exactly the same phrase—
muti libbisu ihhassi—which expresses the woman’s release. As is true for LH 172, the
final clause is the only expression of the woman’s right to leave.

14 This reconstruction follows Roth’s normalization
(ibid., p. 165).
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These similarities in both form and diction between LH and LNB point to an important
aspect of ancient Mesopotamian law. In most general terms, the law codes formed part of
a long-standing legal tradition that formed a part of the scribal curriculum. The laws of
Hammurapi survived long after their promulgator’s time as a text copied by scribes in
training.!> Given the continuity of the legal tradition, it seems plausible that the Neo-
Babylonian laws, as the product of this scholarly legacy, would reflect its particular style.
Therefore, one might suggest that the LNB release phrase, muti libbisu ihhassi—which is
exactly the same as the one in LH-—is actually a locutionary mark of the Mesopotamian
law tradition.

While the writing of legal texts formed part of the Mesopotamian scribe’s education, the
heart of the scribal curriculum was the copying of lexical lists. One three-line section of
the series ana ittisu reads:

uy kir.§¢ dam.§a.ga.a.ni hé.ni.fb.tuk.tuk inim.ma nu.mu.un.$i.in.gd.gd
a-na ma-ti-ma mu-ut lib-bi-5i i-hu-us-su i-ul i-ra-ag-gu-um-5§i
(7.111.4-6)
In the future, let a husband of her choice marry her,'® he (the previous husband) shall
not raise a claim against her.

In this segment of the series, one finds that the release phrase known from Hammurapi’s
Laws is also part of the lexical lists.!” These two sets of documents provide insight into
the terminology of divorce as it appears in the literature of the Mesopotamian scholarly
sphere. From the similarity between the content of the two genres, we may suggest that
the scribal tradition had a particular way of expressing the release of the woman upon the
termination of marriage.

In addition to the law codes, cuneiform marriage documents also contain important ter-
minological evidence. Often, these marriage documents contain a set of provisions for di-
vorce. Many of the Old Babylonian marriage documents examined by R. Westbrook
provide for divorce by both the husband and the wife. Divorce by the husband in the Old
Babylonian documents resulted in a financial penalty imposed on him. For the purposes
of this discussion, one text published by Westbrook will serve as a sample marriage docu-
ment.'® A typical divorce clause reads:

PN a-na PN, a-3a-ti-Su ti-ul a-$a-ti i-qd-bi-ma 1/3 MA.NA KU.BABBAR 1.LA.E
(If ) PN; says to PN,, his wife, “(you) are not my wife,” he shall pay one-third mina of
silver.

From the general point of view of the study of legal formulas, the verba solemnia, “you
are not my wife,” are of interest.!? For the specific purpose of studying the release clause,

15 Samuel Greengus, “Legal and Social Institu-
tions of Ancient Mesopotamia,” in Jack M. Sasson,
ed., Civilizations of the Ancient Near East (New York,
1995), p. 472.

16 This translation follows the Sumerian, which
uses a precative form of the verb. The Akkadian pret-
erite form i-hu-us-su is a scribal error. See the note to
the text in Landsberger, Materialien, p. 99.

17 This similarity between the laws and the lexical
lists suggests that an inquiry into the relationship be-
tween these two genres is not out of place. Such an
inquiry, however, is beyond the scope of this article.

18 Westbrook, Old Babylonian Marriage Law
(1982), pp. 166—68. For discussions of the variations
in divorce clauses among the different documents,
see Aaron Jacob Skaist, “Studies in Ancient Meso-
potamian Family Law” (Ph.D. diss., University of
Pennsylvania, 1963), pp. 53-57, and Westbrook, Old
Babylonian Marriage Law (1988), pp. 78-79 and
83-85.

19 Many have pointed to the parallel between this
phrase and the language of Hos. 2:4, “she is not my
wife and I am not her husband.” See Geller, “The
Elephantine Papyri and Hosea 2,3,” Journal for the
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however, one notes that the Old Babylonian divorce stipulations focus exclusively on the
husband’s obligation. The clause ends with what the husband must pay and does not make
any reference to the result on the part of the wife. Unlike the law codes, which often ex-
plicitly state that the woman may marry whomever she pleases, the actual documents state
nothing about what the woman may do.

In addition to the clause regarding divorce initiated by the husband, many of the Old
Babylonian documents contain a parallel section providing for divorce initiated by the
wife. Westbrook groups these clauses into two different types, roughly corresponding to
their areas of provenance.?® The continuation of our sample contract, which is from Sip-
par, represents the first group of documents, mostly from northern Mesopotamia. It reads:

it PNy a-na PNy d-ul mu-ti at-ta i-qd-bi-ma i$-tu AN.ZA.QAR i-na-pa-su-ni-is-§i
And (if) PN, says to PN|: “You are not my husband,” they will cast her from a

tower.?!

In contrast with this rather harsh penalty, the penalty imposed on the wife in the docu-
ments from the southern Mesopotamia is somewhat more liberal. One such document,
from Nippur, is published by Westbrook. Written in Sumerian, it states that the woman
shall pay a sum of money and forfeit the dowry that she has brought into the marriage.?

The implications of these punishments, as well as of the dichotomy between the north-
ern and southern Mesopotamian legal texts, are beyond the scope of this study.?® It is ob-
vious that the “northern” documents cannot contain any release clause, since the woman
is indeed not free to go wherever she pleases. Still, one might expect the “southern” type
of document to include some clause expressing the woman’s release once she makes her
payment. Even in these more lenient texts, however, the stipulations regarding divorce
initiated by the woman also do not contain any release phrase. The evidence of the Old
Babylonian divorce provisions indicates that there is a distinction between the language
of the written laws and the documented legal proceedings. While the laws themselves do
express the release of the woman upon the termination of marriage, a release clause was
not part of the Old Babylonian divorce formulary as attested by the marriage contracts.

A different picture emerges when one turns from the Mesopotamian heartland, which is
the origin of the documents collected by Westbrook, to the periphery, represented by the
texts discovered at Emar. Among these documents is one unique marriage contract in
which a priestess, Eza, takes Tatu as a husband.?® As is the case with the marriage con-
tracts examined above, this document also contains stipulations for divorce initiated by
both the husband and the wife. They read:

urs-ram Se-ra-am Sum-ma 'E-za DUMUXMI> Ha-ia a-[n]a ™Ta-ti a-kdn-na i-qdb-bi ma-a
d-ul LU mu-ti-ia at-ta-mi 60 GIN KU.BABBAR.MES a-na ™Ta-a-ti li-din-mi a-Sar lib-bi-Su
lil-lik & $um-ma "Ta-tuy a-na ‘E-za i-gdb-bi ma-a i-ul DAM-ia at-ti-mi 60 GIN KU.
BABBAR.MES a-na 'E-za li-din-mi a-$ar lib-bi-§i lil-lik

Study of Judaism in the Persian, Hellenistic and  “casting from the tower” in northern documents (West-

Roman Periods 8 (1977): 13948, brook, Old Babylonian Marriage Law [1988], p. 83).
20 Westbrook, Old Babylonian Marriage Law 22 Westbrook, Old Babylonian Marriage Law
(1988), p. 83. (1982), pp. 83-84.
2! The verb nadim is usually used in this context 23 See idem, Old Babylonian Marriage Law (1988),

instead of napasum. See Westbrook, Old Babylonian  pp. 79-83, on whether divorce by the wife was a theo-
Marriage Law (1982), p. 168. Also, a variant punish-  retical or practical impossibility in the north.
ment, “throwing into the river,” sometimes replaces E Arnaud, Recherches, no. 124.
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In the future, if Eza, daughter of Haia, says thus to Tatu: “You are not my husband,” she
shall pay 60 shekels of silver to Tatu, and he may go wherever he pleases. If Tatu says to
Eza: “You are not my wife,” he shall pay 60 shekels of silver to Eza, and she may go
wherever she pleases.

With an eye toward the terminological aspects of these stipulations, one notices that they
resemble their Old Babylonian equivalents. Divorce, initiated by either the husband or the
wife, is described as the result of pronouncing the appropriate verba solemnia. One also
notices, however, that the description of both divorces in the Emar text concludes with the
release clause asar libbisu/libbisi lillik. This phrase is reminiscent of the formulation in
the MAL and in the Neo-Babylonian marriage documents (examined below), all of which
do not mention remarriage and simply allow the woman to go wherever she pleases. Most
importantly, the parallel application of the clause to both the husband and the wife pro-
vides insight into its release function. The phrase expresses the termination of both par-
ties’ obligations, the husband’s as well as the wife’s, which is the result of the dissolution
of the marriage. Once the divorcing party makes the appropriate payment, the divorced
party is permitted to go wherever she, or he, pleases.

If one examines the use of the phrase asar libbisu lillik in contexts outside of divorce
stipulations, one gains further insight into its function as a release clause. In the Emar
texts, one finds this phrase in two other settings, namely, adoption documents and wills.
In the former, if either the adopter or adoptee repudiates the other party (using a phrase
strikingly similar to the divorce pronouncement), the result is that the adoptee may go
wherever he pleases.?® Similarly, in wills, if the heirs in some way fail to live up to the
expectations of the deceased, they may go wherever they please.?® Exactly the same
phrase is used in all these documents, and in all cases it expresses the termination of some
previously existing relationship. Once the relationship is ended—either by divorce, repu-
diation, or misconduct—the obligations that resulted from the relationship are terminated
as well. The beneficiary of the previously existing relationship, who is now released, may
go wherever he or she pleases.

When one turns to the much later marriage agreements from the Neo-Babylonian pe-
riod, one finds that, like their older counterparts, these documents continue to regulate di-
vorce. Out of the forty-five texts edited by M. Roth, fifteen contain legible divorce
clauses.?” The phrasing of this clause is different from its Old Babylonian counterpart. A
typical one reads:

i-na ug-mu PNy PNy un-da-as-§i-ru-ma $d-ni-tam-ma i-tah-zu 6 MA.NA KU.BABBAR
i-da-ds-Sum-ma a-Sar se-ba-a-tii ta-al-la-ak®®

Should PN, divorce PN, and take a second (wife), he will pay her 6 minas of silver,
and she may go wherever she pleases.

The first difference between the Old Babylonian and the Neo-Babylonian divorce stipula-
tion is the way in which the divorce is expressed. The Old Babylonian formula is a direct

23 For one typical example among many adoption  the Vicinity of Emar in the Collection of Jonathan
texts from Emar, see Arnaud, “La Syrie du moyen-  Rosen (Padua, 1996), RE 8. This text presents an in-
Euphrate sous le protectorat hittite: Contrats de droit  teresting case in which the wife of the will’s author is

privé,” Aula Orientalis 5 (1987): no. 14, to be disinherited if she “goes after a strange man.”
26 For a typical will, see Akio Tsukimoto, “Tablets  This text, then, is between a will and a divorce.
in the Hirayama Collection (II),” Acta Sumerologica 2T Roth, Mesopotamian Marriage Agreements, p. 12.

13 (1991): no. 23. See also Gary Beckman, Texts from 28 Tbid., no. 6.
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quote of the verba solemnia pronounced to effect divorce, while the Neo-Babylonian
documents use the verb urasSurum to describe the action.?® More directly related to this
inquiry, unlike the Old Babylonian documents, the Neo-Babylonian divorce provisions do
include a release clause, asar sebdtu tallak, “she may go wherever she pleases.” The
clause phrased in this way occurs in four of the divorce documents collected by Roth.

The structure of this divorce clause brings to mind the composition of LH 137. It will
be recalled that initially this law is formulated from the perspective of people other than
the woman, namely, those who give the share of the property to her. The release clause,
joined to the preceding injunction by the coordinating -ma, marks the shift in emphasis
from those paying the woman to the woman herself. The Neo-Babylonian divorce stipu-
lation follows a similar structure. Initially, it relates to the husband, who initiates the di-
vorce and pays the woman the divorce penalty.?® Following this part of the agreement, the
final clause changes the focus from the husband to the wife. As is the case with the laws,
the last clause in the divorce stipulations expresses the woman’s release from the obliga-
tions of the previous marriage.

The phrase asar sebdtu tallak is not the only phrase used to express the result of the di-
vorce. Three of the documents state that the woman may return to her paternal home.
Documents No. 26 and 30 use the phrase a-na £ AD-§i tal-lak, “she shall go to her father’s
home.” Although document No. 5 also allows for the woman to return to her father’s
home, several differences of formulation stand out. This text documents the marriage of
a woman to a manumitted slave, and so it contains two separate provisions, one in case
of divorce and one in the case of re-enslavement of the husband. The result in the case of
divorce is that instead of the woman leaving on her own (which would be indicated by the
verb aldkum), the slave’s master sends (Saparum) the wife back to her father’s household:
a-na € AD-$U i-Sap-par-5i.°! In the case of re-enslavement, the woman receives a settle-
ment and then returns to her father’s house. Overall, then, there are two types of result
clauses in the Neo-Babylonian marriage documents.??> One type allows the divorcée to
“go where she pleases,” and another has her return to her father’s house.

Finally, two of the marriage documents end the divorce provisions with the phrase asar
mahri tallak.® In both cases, Roth translates “she may go wherever she pleases.” This
translation equates ma#hri with the relatively more common sebdtu. Roth makes no com-
ment in support of this translation. Besides the weight of the parallels, one might suggest
that Roth relies on the meaning “to please” or “to be acceptable” for the verb maharu.*
In support of Roth’s reading, one may understand the phrase asar mahri as a shortened
form of the well-attested idiom asar panisa mahri, meaning “wherever she pleases.”*

2% Ten of the documents use the verb, while the
rest simply refer to a second marriage as a cause for
divorce. One Neo-Babylonian document, in Roth,
ibid., no. 5, does harken back to the Old Babylonian
formulary, with the important difference that the dec-
laration is phrased in the third person (“she is not my
wife”) instead of as a direct statement to the wife
(ibid., pp. 12-13).

Only one Neo-Babylonian document, in Roth,
ibid., no. 34, allows for the initiation of divorce by the
woman. It does not contain a release clause.

31 Roth does not mention this difference in her
analysis of the result clauses. Instead, she groups this

instance together with the other, less ambiguous cases
(ibid., p. 14, n. 58).

32 Ibid., p. 14.

33 Ibid., nos. 4 and 15. Both cases require some
reconstruction. No. 15 is only partially preserved.

CAD, s.v. maharu 4a; AHw., s.v. maharu 5c.

35 CAD, s.v. maharu 4b 2', AHw., s.v. maharu 5b.
Neo-Babylonian final short vowels are often omitted.
Thus, for the expected mahru, a Neo-Babylonian
speaker would produce the form /mah{a)r/, which
might be written mah-ru, mah-ri, or mah-ra. This
explains the unexpected form map-ri.
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So far, this study has examined the release clause in the Mesopotamian legal formulary
in three different genres of texts: law collections, lexical series, and legal documents. Now
one can compare the various phrases cited. Most obviously, the phrases from different
times and places differ from each other. The only phrase that lasts intact beyond its origi-
nal use is mut libbisa ihhassi, which appears in the Laws of Hammurapi, the lexical series
ana ittifu, and in the surviving Neo-Babylonian law collection. In addition, the noun
phrase mut libbisa is used in both the Babylonian and Assyrian laws. Besides these direct
correspondences, however, there is considerable variation among the texts from different
periods, as one might well expect.

Paying attention to the differences among the Mesopotamian documents presented thus
far, one may divide the release clauses they contain into two groups: those in the law col-
lections and those in the actual documents. The first group is represented by LH 172, 137,
and 156; the Neo-Babylonian law; the lexical series ana irtisu; and MAL A 36 and A 45.
All of these texts make specific reference to the woman’s freedom and right to remarry. All
express the termination of marriage, whether by divorce or under other circumstances, by
allowing the woman to marry a husband of her choice. This group of texts contrasts with
the group comprised of the actual marriage documents from Emar and the Neo-Babylo-
nian period, as well as MAL A 33. In this second set of release clauses, there is no specific
reference to remarriage. Instead, the end of the marriage is indicated by the more general
volitional phrase that allows the woman to go wherever she pleases. Unlike the clauses
from the first group, this type of clause is not marriage-specific. In fact, as the Emar evi-
dence indicates, it appears in contexts in which a reference to remarriage is inappropriate.
While the first group of documents expresses the end of marriage in terms of the woman’s
very specific “next step,” the second group presents her new status as part of a more gen-
eral termination of obligations.

Despite this apparent difference between the law collections and the legal documents,
there is something of a common trend in both sets. When it is expressed, the release of the
woman from marriage is presented in terms that allow her to do what she pleases. Despite
changes in formulation, this remains the central idea of the release clause. In LH, the ex-
pression centers on the woman marrying a man of her choice. Of course, according to the
rules of ancient marriage, the man marries the woman (ihhassi, “shall take her”), but he
must be a man of her choice (mut libbisa). The phrasings of the Emar documents, the
MAL, and the Neo-Babylonian marriage documents make this notion even more explicit:
the woman is the subject of the verb, instead of the man, and she goes wherever she
pleases. In the Emar and Neo-Babylonian cases, this is especially apparent, since no men-
tion of any other husband is made.

The most telling evidence in support of this proposal comes from the MAL. Here, as seen
above, phrases representing both groups fulfill the same function. On the one hand, MAL
A 36 and A 45 express the woman’s freedom using the very specific ana mut libbisa tussab.
On the other hand, however, when discussing the case of the widow, MAL A 33 expresses
the woman’s new status with the more general asar hadi[utfluni tallak. Thus, although these
two phrases convey very different literal meanings, the legal idea they express is the same.
Fundamentally, the function of both is to make the woman’s new status explicit.

Watkins’s theories about Indo-European formulaics are useful in attempting to under-
stand these observations about Mesopotamian divorce terminology. Central to Watkins’s
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study of poetic phrases is the detection of “thematic continuity” or “the preservation of an
‘essential idea’””*® Based on this observation, he posits that the survival of a formula is not
necessarily dependent upon the survival of specific words. A formula’s semantic range
may be preserved “under partial or even total lexical replacement.”*” Put simply, one may
find an expression that uses completely different words but that is nonetheless related to
other expressions within this sphere because it preserves a common “essential idea.” Per-
haps this is how one ought to make sense of the diversity of release formulas that focus
on the woman’s doing whatever she pleases. Although one cannot muster nearly as much
evidence as Watkins does for Indo-European, it seems that mut libbisa ihhassi, ana mut
libbisa tussab, and asSar sebdtu tallak all stem from an “essential idea” within the linguis-
tic matrix of divorce and the termination of marriage.

Of course, one may argue that the common features that have been identified in the re-
lease clauses are simply the result of circumstance. That is, it may be that the different
Akkadian phrases share a central idea because that idea is universal to release clauses.
One may note, however, several factors that may suggest that something more than uni-
versality is at play in these phrases. First, the evidence of Hammurapi’s Laws suggests
that there are other ways of expressing the woman’s release without mentioning her ability
to do what she pleases. Thus, when one finds that the semantic range of a particular ex-
pression appears in different texts, one may be observing actual survival. Furthermore, as
has been shown, the phrases being studied appear in a diversity of genres that a Mesopo-
tamian scribe would know. The repetitive nature of scribal education and of writing legal
documents makes it quite likely that a specific idea would survive in a particular legal
context.

III. THE ARAMAIC LEGAL TRADITION AT ELEPHANTINE

Having analyzed Akkadian expressions of the woman’s release from marriage, one can
now turn to the evidence available from Aramaic sources. The purpose of this section and
the one following is to demonstrate that the means of expressing release from marriage
survives in the Aramaic legal formulary as well. It will be demonstrated that the termi-
nological association between divorce and the woman’s “going wherever she pleases”/
“marrying whomever she pleases” continues to be a crucial component of texts originat-
ing from this later cultural milieu.

The collection of legal documents from Elephantine contains three marriage contracts.
As is the case with their Babylonian analogues, these three surviving contracts from Ele-
phantine contain clauses governing divorce. The earliest of the three documents that can
be dated with certainty (Porten and Yardeni B3.3) is dated to 449 B.C.E. After detailing
the dowry the groom receives from the bride’s family, the document makes provisions for
the divorce, including allowing the wife to take her dowry with her and imposing a sepa-
rate divorce payment (ksp $n”, “silver of hatred™). If she initiates the divorce, then she
must make the divorce payment, but she is still entitled to take her dowry with her. In
terms of this study’s concern with the release clause, however, this text provides no in-
formation, since neither set of divorce stipulations makes reference to the woman’s leav-
ing. The only indication that the woman may leave her husband’s household is the use of

36 Watkins, How to Kill a Dragon, p. 154. 37 Ibid.
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the verb form thnpq, “she shall take out,” when referring to the dowry that the woman
may take with her.

The second marriage contract (Porten and Yardeni B2.6) dates to 4583 or 445 B.C.E.
The stipulations governing divorce initiated by the wife appear first in this document.*
They read:

mhr® [w] ywm “hrn tqwm mpthyh b°dh w'mr $n°t Pshwr bly ksp sn”h br'sh ih <l mwzn’
witql Pshwr ksp Sqln 7 r 2 wkl 7y hnlt bydh thnpq mn hm “d hwr wthk lh “n zy sbytr wi”
vdyn wil” dbb

Tomorrow of[r] the next day, should Miptahiah stand up in an assembly and say: “I hated
Eshor my husband,” silver of hatred is on her head. She shall place upon the balance-
scale and weigh out to Eshor 7 shekels, 2 g(uarters) of silver, and all that she brought in
her hand she shall take out, from straw to string, and go away wherever she pleases,
without suit and without process.

In the same document, we find a parallel formulation in the stipulations governing the
divorce initiated by the husband, with slightly different consequences:

mhr “w ywm “hrn yqgwm shwr b dh wy’mr sn’t [Pnltry mpthyh mhrh [y1°bd wki zy hnClt
bydh thnpg mn hm °d hwr bywm hd bkp hdh wthk Ih °n zy sbyt wil” dyn wi® dbb
Tomorrow or the next day, should Eshor stand up in an assembly and say: “I hated my
[wif]e Miptahiah,” her mohar [will be] lost and all that she brought in her hand she
shall take out, from straw to string, on one day in one stroke, and she shall go away
wherever she pleases, without suit and without process.

Divorce, in both these stipulations, is described as the result of a public declaration made
by the party initiating the divorce, either the husband or the wife. For the purposes of this
study, the most important feature of these lines is the penultimate clause: wthk Ih “n zy
sbyt, “she shall go away wherever she pleases.” The same phrase probably appeared in
the latest document (Porten and Yardeni B3.8), dating to 420 B.C.E. Here, at the end of
the stipulations governing the divorce initiated by the husband, the editors reconstruct the
phrase [wlthk [Ih mnh] °n [zy sbylt, “[and] she shall go [away from him] wher[ever] she
[pleases].”

This phrase, as it appears or is restored in both documents, is practically a word-for-
word, Akkadian-to-Aramaic translation of the Neo-Babylonian release clause, asar sebdtu
tallak.*® Not only is the “essential idea” alike in these clauses, the choice of words is simi-
lar too. In both the Neo-Babylonian and Aramaic phrases, the word used to indicate

3 Thus, this document may actually predate the
contract discussed in the previous paragraph.

3% The order of the stipulations does not seem to be
of any particular significance. See Reuven Yaron, The
Law of the Elephantine Documents (Jerusalem, 1961),
p. 67 (Hebrew). The Old Babylonian documents c¢ol-
lected in Westbrook, Old Babylonian Marriage Law
(1982) show that both orders were possible.

In three of the Neo-Babylonian documents pub-
lished in Roth, Mesopotamian Marriage Agreements
(Nos. 6, 19, and 20), this phrase concludes stipula-
tions described by the verb utassurum. This fact sug-
gests that, in these documents, the concluding phrase

belongs to the specific realm of divorce. In the Ara-
maic parallel to the Neo-Babylonian clauses, the am-
biguous verb §-n-” describes the action. Some have
questioned assigning the technical meaning “divorce”
to this verb and thus take a different view of all these
clauses. See Bezalel Porten and Henry Zvi Szubin,
“The Status of the Handmaiden Tamet: A New Inter-
pretation of Kraeling 2 (TAD B3.3),” Israel Law Re-
view 29 (1995): 55-56. The use of the apparently
divorce-specific phrase to conclude the stipulations,
however, suggests that these are actually divorce
clauses.
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“pleasing” is the reflex of the same Proto-Semitic root, *shy. It seems, then, that the re-
lease clauses in these divorce stipulations are evidence for a development that parallels
the development of the phrase tyb Ibby, which is Muffs’s subject.*! Like zyb Ibby, the
phrase wthk Ih “n zy sbyt can be traced back to the Akkadian legal tradition and followed
as it becomes part of the emergent Aramaic one. As has been seen, the release clauses in
the texts from Mesopotamia preserve a central concept that suggests that they are part of
a thematic continuum. In the Elephantine texts, one sees this shared feature of the Akka-
dian tradition—the release of the woman expressed by allowing her, in one way or an-
other, to do whatever she pleases—preserved in an Aramaic formulary.

IV. THE JUDEAN DESERT DOCUMENTS AND THE RABBINIC TRADITION

On the basis of the reference in Deut. 24:1—4, divorce in Rabbinic Judaism is effected
by a written document, known as a géz.*> The Mishna records two conflicting opinions as
to “the essential formula” of this writ of divorce:

gipo Sellagger heré “art mutterer lakol “adam rabbi yshilda “6mer wadeén doyihwé liki
minna(’)y séper téritkin wa iggeret Sibbilgin wageét pittirin limhak lohitmasaba(”) lokol
gabar datisbayin®

The essential formula in the bill of divorce is, “You are hereby permitted to (marry)
anyone.” Rabbi Judah says: “Let this be to you from me a writ of divorce and letter of
dismissal and deed of liberation, that you may go and marry any man you please.”

One critical difference between the two positions presented here is in the language of the
“essential formula.” The anonymous position is formulated in Hebrew, while Rabbi
Judah’s opinion is presented, uncharacteristically, in Aramaic. The background of Rabbi
Judah’s Aramaic formulation is provided by an actual gér discovered in the Judean
Desert.** This document was originally written at Masada and reflects the legal practice
in the period during which the Mishna came into being.*> Following the indication of the
date, the text reads:*°

41 Muffs, Studies, pp. 179 ff. dechai A. Friedman, *“Babatha’s Ketubba: Some

42 This word can be traced back to Akkadian
gittum, meaning “tablet” or “document” (CAD, vol. G,
pp. 112-13). Ultimately, the Akkadian word derives
from the Sumerian GID.(DA), meaning “long (tablet).”
In Rabbinic Hebrew and Aramaic, the word also has
the general sense of “document” (as in m. B. Bar. 10:1
gét pasit, “an open document,” or get maqgisiar, “a
folded document™). When the word is used alone,
however, it has the specific meaning of “divorce writ.”

43 m.Git. 9:3.

44 papyrus Murabba“at 19 in Benoit et al., eds., Les
grottes de Murabba“dt, pp. 104-9. Marriage docu-
ments show a similar parallel between laws and actual
legal practice. The stipulations enumerated in m.
Ketub. 4:7-11 also appear in marriage documents
from the period. See Yigael Yadin, Jonas Greenfield,
and Ada Yardeni, “Babatha’s Ketubba,” in Israel Ex-
ploration Journal (IEJ)y 44 (1994): 92-95 and Mor-

Preliminary Observations,” in IEJ 46 (1996): 71-74.
For an intriguing Idumean parallel, yet another bit of
evidence showing the wide range of influence of the
Aramaic legal tradition, see Esther Eshel and Amos
Kloner, “An Aramaic Ostracon of an Edomite Mar-
riage Contract from Maresha, Dated 176 B.C.E.,” IEJ
46 (1996): 13.

4 The actual date of the document is somewhat
obscure. Tal Ilan, “Notes and Observations on a
Newly Published Divorce Bill from the Judaean Des-
ert,” Harvard Theological Review (HTR) 89 (1996):
196, offers the tentative date of 72 c.E. The editors
themselves hesitantly suggest 111 c.E. (Benoit et al.,
eds., Les grottes de Murabba‘dt, p. 104 and note to
line 1, p. 106).

This reading follows the second copy of the text,
which is better preserved.
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$bg wmtrk “[nlh mn r‘ty ywm” dnh yhwsp br nlgsn] lky “nty mrym <brt> yhwnin [mln
[ hlnblf ytb> bmsd® dy hlwylt “nity mn gdmt dn” dy “ty r$y° bnpsky Im[hlk Imhy “nt’ lkwl
gbr yhwdy dy tsbyn bdyn Ihy lky mny s[plr triyn wgt $bglyn kldyn [msh] wyhwd® y*

I dismiss and divorce of my own free will, today, I Yosef son of Nagsan, you, Miriam
<daughter of> Yehonatan [frlom [Ha]nablata, living at Masada, who was my wife pre-
viously. You are free unto yourself to go and marry any Jewish man that you please.
Let this be to you from me a writ of divorce and letter of dismissal, in accordance with
the laws of [Moses] and the Jews.

Comparison between the Mishna and this text shows that Rabbi Judah’s opinion closely
resembles what was a contemporary gét. The Masada text uses the verbal construction
Imhy “nt” (literally “to be a wife”) in the release formula, instead of the verb lhinsb” (“to
marry”), but the essence of the formula is constant. This similarity suggests that Rabbi
Judah’s position is in Aramaic because it is a more-or-less direct quotation from docu-
ments known at the time. In formulating the essential text of the get, Rabbi Judah draws
on the living document tradition that was, no doubt, familiar to him.

Another critical difference between the two positions in the Mishna relates to the con-
tent of the “essential formula.” The anonymous formulation simply grants the wife “per-
mission” to be married. Thus, this position sees divorce as a lifting of the bans and
prohibitions that marriage creates.*® Rabbi Judah, on the other hand, speaks in terms of the
woman’s “going” and “marrying whomever she pleases.” His phrase is composed of ele-
ments that echo the much earlier formulations in Akkadian. The essence of the gét, ac-
cording to Rabbi Judah, brings together what were, in the Akkadian material examined,
two separate formulaic components. In expressing the divorced woman’s freedom, the
Aramaic formulation preserves the “going” component, attested in the Neo-Babylonian
and Emar contracts, along with the more specific “remarriage” component, which appears
in the Akkadian law collections.

The text of the divorce writ as it appears in the Masada get bears overwhelming resem-
blance to the formulation of giftin throughout subsequent history.*® For an example of the
traditional Rabbinic Jewish divorce document, one may cite a model gét that appears in a
collection of documents from the tenth century by Hai Gaon.*® After an indication of the
date and place, and a specification of the husband and the wife, the concluding lines of the
get read:

wkdw ptryt wsbgyt wtrwkyt yryky lyky dy thwyyyn r§°h wsit’h brpsyky Imhk lhtnsb” Ikl
gbr dy tysbyyyn w’ns I° ymh® bydyky mn smy mn ywm® dnn wilm, whry °t mwtrt Ikl
“dm. wdn dy yhwy lyky mny spr trwkyn wgt ptwryn w>grt §bwqyn kdt msh wysr’l

And T hereby free, dismiss, and divorce you to yourself that you may be free and sov-
ereign unto yourself, that you may go and marry any man that you please, and no man
shall raise any claims against you on my behalf from this day forth. You are hereby

47 The reading kldyn [m$h] wyhwd’y follows the  both of which had to be expressed. I am grateful to
suggestion in Yadin, Greenfield, and Yardeni, “Ba-  Bernard Septimus for this observation, as well as for

batha’s Ketubba,” p. 86. all his extensive comments on the Mishna.

The difference between this concept of divorce Benoit et al., eds., Les grottes de Murabba‘at,
and the one reflected in the Aramaic position may p. 104.
explain the inclusion of both formulas in many later 30 This is document no. 68 in Asher Gulak, Otsar

gittin. The two positions were thus understood as  Ha-shetarot Ha-nehugim Beyisrael (Jerusalem, 1926).
reflecting two different aspects of the divorce process, Nos. 67-77 in this collection are comparable texts.
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permitted to (marry) any man. Let this be to you from me a writ of divorce and letter
of dismissal and deed of liberation in accordance with the law of Moses and Israel.

As is apparent from comparison of the three different versions of the get formula—the
Mishna, the Masada ger, and the later standardized text represented by Hai Gaon’s gér—
the basic formulaic components of all three remain fairly constant. One can conclude that
the amplifications and modifications to which the formulation of the gét has been subject
have not affected its basic content.

One difference between the opinion of Rabbi Judah in the Mishna and the actual legal
documents is that in the gittin, the release clause follows an indication that the divorce has
taken place and that the woman is now “free unto fherself]” (° ty r§y” bnpsk). By includ-
ing this introduction, the Rabbinic divorce document both preserves and elaborates upon
a much more ancient formulation. The phrase limhak lahitnasaba(®y lakol gabar datishayin
is a feature of the Aramaic legal tradition that can be traced back to the central idea of
Akkadian release terminology. Thus, as is the case with the Elephantine marriage con-
tracts, the Rabbinic gef reconfirms Muffs’s model of the transformation of Akkadian legal
idiom into Aramaic.3! The Rabbinic reflex of the ancient phrase also expands it—with the
phrase that precedes the release clause—and so makes the woman’s freedom most explicit.

The Rabbinic elaboration of the release clause affords further insight into the interpre-
tation of the much older terminological association between the termination of marriage
and the woman’s ability to go wherever she pleases.> The act of divorce, as it is described
by the writ, allows the woman freedom unto herself. She is no longer under any obligation
to her husband. The ultimate expression of the woman’s newly gained freedom is her abil-
ity to marry whomever she pleases. While she was married, the woman had to remain
faithful to her husband; “going” to any other man would be considered adultery. By grant-
ing the woman freedom to go and marry whomever she pleases, the husband forfeits his
exclusive claims to the wife’s allegiance. Thus, the unique bond between the wife and her
husband, which had been established through marriage, is effectively terminated.

This discussion of the documents from the Judean Desert allows one to address the
enigmas of Papyrus Se’elim 13, a document that has recently aroused rather heated de-
bate. Without delving too deeply into the philological quagmire and the various recon-
structions, what follows summarizes the three basic understandings of this document
published to date, each of which has its own difficulties. A. Yardeni,>® the original editor,
and A. Schremer both argue that the text is a receipt written for the man after the woman
had received her divorce payment. T. llan has suggested the “provocative approach” that
the document is actually a bill of divorce written on behalf of the woman divorcing her
husband.”® H. M. Cotton and E. Qimron read the text as a wife’s renunciation of claims

1 s important to note that the Elephantine
papyri and the Rabbinic getr represent two parallel,
but independent, developments. See Mordechai Akiva
Friedman, Jewish Marriage in Palestine: A Cairo Ge-
niza Study, vol. 1, The Ketubba Traditions (New York,
1980), p. 319.

In pursuing this inquiry, we follow Muffs’s at-
tempt to probe the “psychological Sitz im Leben” of a
phrase (Muffs, Studies, p. 110). This is related to what
he calls the “root metaphor™ of a particular phrase

(ibid., p. 173 and in his discussion, passim).

53 Ada Yardeni, Nahal Se’elim Documents (Jerusa-
lem, 1995), pp. 55-60 (Hebrew).

>4 Adiel Schremer, “Divorce in Papyrus Se’elim
13 Once Again: A Reply to Tal llan,” H7R 91 (1998):
193-202.

35 Ilan, “Notes and Observations™ and “The Pro-
vocative Approach Once Again: A Response to Adiel
Schremer,” HTR 91 (1998): 203—-4.
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after having divorced her husband.’® Needless to say, the interpretation of Se’elim 13 has
important ramifications for the understanding of Jewish divorce in the first century C.E.,
specifically whether or not women could initiate it. As part of his analysis, Schremer notes
that the essential divorce formula does not appear in this document, which leads him to
the conclusion that it is not an actual gér.>” In light of the demonstration of the centrality
of the release clause to the text of the gét, and to divorce in general, this assessment seems
correct. As far as can be seen, Se’elim 13 cannot be a gét, since it does not contain that
phrase that is the divorce writ’s essence.

Besides the legislative and documentary evidence for the release formula, the midrashic
corpus also attests to the expression of the woman’s release from marriage in terms that
allow her to marry whomever she pleases.”® The rabbis, in their interpretation of Scrip-
ture, draw on this aspect of the legal tradition. One instance occurs in a discussion of the
story of the daughters of Zelophehad. The exegetical problem addressed is an inherent
contradiction between the two halves of Moses’ commandment to the women (Num.
36:6). According to the first half of the instructions, the daughters may marry whomever
they please, but the second half limits their choice of husband to the Manassite tribe. This
contradiction prompts the following reading:

Rab Judah said in the name of Samuel: the daughters of Zelophehad were given per-
mission to be married to all the tribes, for it is said, “they shall marry whoever pleases
them” (Num. 36:6). How, then, may one explain (the text, which states), “but they must
marry within the families of their father’s tribe”? Scripture gave them good advice (not
an instruction), that they should be married only to such as are worthy of them.”>?

This understanding of the story emphasizes that part of the verse that allows the women
to marry whomever they please. Based on this, it writes off the rest of the verse as “good
advice,” rather than taking it as having legislative force.®” The first half of the verse seems
to recall the central idea of other expressions of the woman’s release in both Akkadian and
Aramaic: allowing the women to marry whomever they please. The midrash, by reading
the biblical text as it does, takes the words in question in precisely this manner. The
daughters of Zelophehad, like other released women, are granted complete freedom to
marry whomever they please. According to this midrash, the function of Moses’ initial
statement matches the function of other such release statements, and the rest of his words
are interpreted accordingly.

The drawback to such an understanding of this midrash as an occurrence of release ter-
minology is that the situation that the midrash addresses is unlike any other instances ex-
amined in which women are released from marriage. The daughters of Zelophehad have
not married before, so when they are told that they may marry whomever they please,
there is no previous marriage being terminated by the phrase. Moses’ words, according to
the midrash, are simply an indication of what the women are allowed to do. The argument,
in this case, rests on the similarity between the form and content of the biblical phrase, as

36 Hannah M. Cotton and Elisha Qimron, “XHev/ 5 BT B. Bat. 120a.
Se ar 13 of 134 or 135 c.e.: A Wife’s Renunciation of 60 Thus, the Rabbinic interpretation creates a contra-
Claims,” Journal of Jewish Studies 49 (1998): 108-18.  diction to verse 8 below, which specifically commands
37 Schremer, “Divorce in Papyrus Se’elim 13,”  any Israelite woman inheriting land to marry within
p. 200. her tribe. See the comments by the twelfth-century ex-

38 This part of our discussion follows the approach  egete Rashbam on the Talmudic passage s.v. Aiittari.
pursued in Muffs, Love and Joy, pp. 121-87.
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the midrash interprets it, and the parallel release phrases. One also notes that the midrash
uses the verb hdttari, “they were granted permission,” which at least suggests that the
daughters’ questionable status was one from which they had to be granted release.

A much less ambiguous example of the exegetical use of the central concept of divorce
occurs in the entirely nonlegislative context of an aggadic midrash. The midrash deals
with the relationship between God and Israel after the destruction of the Temple. It re-
volves around the interpretation of one verse, Lam. 1:1, which states that Jerusalem is
“like a widow.” The Rabbis interpret the use of simile by means of the following parable:

It may be likened to a king who was angry with his wife and wrote out her writ of
divorce and snatched it away from her. Whenever she wished to be married to another
man, he said, “Where is your bill of divorce?” Whenever she demanded her alimony, he
said to her, “But have I not divorced you?” Similarly, whenever Israel wished to prac-
tice idolatry, the Holy One, blessed be He, said to them, “Where is the bill of divorce of
your mother?” (Isa. 50:1). And whenever they wished Him to do miracles for them as of
old, the Holy One, blessed be He, said to them, “I have already divorced you.” That is
what is written, “I cast her off and handed her a bill of divorce.” (Jer. 3:8)8!

This midrash depends on the concept of divorce as the procedure that grants the woman
the freedom to marry any other man. When the king’s wife wishes to remarry, he demands
to see her bill of divorce, and when the unfaithful Israel seeks to worship idols, God
makes the same demand. Since neither the woman nor Israel can produce a gét, neither is
allowed to leave the first husband for another man—real or metaphoric. In this midrash,
one finds a nonterminological reflex of the central idea of the termination of marriage.
Without quoting a divorce writ, the midrash alludes to the “essential idea” of the gér.

V. CONCLUSION

The previous section has continued the examination of the expressions of the woman’s
release upon the termination of marriage and has extended the area of inquiry from Mes-
opotamian documents to the evidence presented in the Aramaic documents. Specifically,
it has pointed to the similarities between the Mesopotamian release phrases and the Ara-
maic phrases in the Elephantine marriage contracts and the Rabbinic g#t. In the case of the
Rabbinic tradition, one finds instances in which the concepts of release from marriage also
find expression in exegetical, rather than strictly legal, contexts. Like their Mesopotamian
analogues, all the Aramaic formulations focus on the woman’s doing whatever she
pleases, whether it be specifically remarriage to “a man of her choice” or more generally
“going wherever she pleases.” In Watkins’s terms, one observes “thematic continuity” or
“the preservation of an ‘essential idea’” in all these documents.®> Applying Watkins’s the-
ory, one can argue that despite the lexical differences, the features the Aramaic and Akka-
dian formulas share attest to the survival of the release formula in both sets of documents.

Before interpreting this continuity, one must, once again, raise the question of whether
what is being observed is indeed the preservation of an idea over time or simply the result
of circumstance. One might claim that the Aramaic and Akkadian phrases are similar only
because they express ideas that would have been part of these expressions in any situation.
As Mufls notes, however, in his excursus on Semitic volition idioms, “the specific use of

S Midr. Lam. Rab. 1:3. 62 Watkins, How to Kill a Dragon, p. 154.
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these idioms as actual legal terms in similarly structured documents is hardly a matter of
coincidence, but must be interpreted as a sign of mutual interdependence.”s® Like Mulffs,
one notices a particular set of legal locutions expressing the very specific idea of the ter-
mination of marriage. Given this similarity of context and function, one can argue much
more confidently that the phrases are indeed historically related to each other.

In order to account for the survival of the essential idea, one can adopt Muffs’s histori-
cal model. The Mesopotamian scribal tradition preserved the basic content of the Akka-
dian release terminology, known from the law collections, the lexical series ana iftisu, and
legal documents themselves. When Aramaic replaced Akkadian as the legal language of
the Near East, the formulaic conventions were retained in the new lingua franca. Thus, the
“theme” of allowing the woman to go wherever she pleases, which was preserved in
Mesopotamia, was incorporated into Aramaic legal terminology.

The two bodies of evidence for Aramaic legal phraseology examined here, namely, the
Elephantine and Rabbinic documents, preserve two different aspects of Akkadian release
terminology. In the Elephantine texts, the phrase preserved makes no mention of future
remarriage. It bears an overwhelming resemblance to the phrase in the Neo-Babylonian
marriage contracts. The Rabbinic phraseology, on the other hand, includes the element of
“going” but also makes specific mention of marrying another husband of the woman’s
choice. Yet, as has been seen, both these components are part of the essential idea express-
ing the woman’s release in the Mesopotamian documents. One may suggest, then, that the
essential idea of divorce expressions was borrowed from Akkadian and incorporated into
Aramaic and is reflected differently in the two groups of documents. Just as the idea finds
different expressions in different Akkadian documents, so it is reflected differently in the
two Aramaic traditions.

63 Muffs, Love and Joy, p. 149.
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