War and Peace in
the Jewish Tradition

EDITED BY
Lawrence Schiffman
and Joel B. Wolowelsky

Robert S. Hirt, Series Editor

M|Y
S|U

THE MICHAEL SCHARF PUBLICATION TRUST
OF THE YESHIVA UNIVERSITY PRESS
NEW YORK


User
Stamp


THE ORTHODOX FORUM

The Orthodox Forum, initially convened by Dr. Norman Lamm,
Chancellor of Yeshiva University, meets each year to consider major
issues of concern to the Jewish community. Forum participants from
throughout the world, including academicians in both Jewish and
secular fields, rabbis, rashei yeshivah, Jewish educators, and Jewish
communal professionals, gather in conference as a think tank to
discuss and critique each other’s original papers, examining different
aspects of a central theme. The purpose of the Forum is to create
and disseminate a new and vibrant Torah literature addressing the
critical issues facing Jewry today.

The Orthodox Forum
gratefully acknowledges the support
of the Joseph J. and Bertha K. Green Memorial Fund
at the Rabbi Isaac Elchanan Theological Seminary
established by Morris L. Green, of blessed memory.

The Orthodox Forum Series
is a project of the Rabbi Isaac Elchanan Theological Seminary,
an affiliate of Yeshiva University



Published by
KTAV Publishing House, Inc.

930 Newark Avenue
Jersey City, NJ 07306

Tel. (201) 963-9524

Fax. (201) 963-0102

www.ktav.com
bernie@ktav.com

Copyright © 2007 Yeshiva University Press

This book was typeset by Jerusalem Typesetting, www.jerusalemtype.com

* * *

Library of Congress Cataloging-in-Publication Data

Orthodox Forum (16 : 2004 : New York, NY)
War and peace in the Jewish tradition / edited by Lawrence Schiffman, Joel B.
Wolowelsky.
p- cm. - (Orthodox forum series)
ISBN 0-88125-945-4
1. War - Religious aspects — Judaism. 2. War (Jewish law) 3. Just war doctrine.
4. Peace - Religious aspects — Judaism. 5. Reconciliation - Religious aspects —
Judaism. 1. Schiffman, Lawrence H. 11. Wolowelsky, Joel B. 111. Title.
BM538.P3078 2004
296.3°6242 — dc22
2006038084



Contents

About the Editors and Contributors
Series Editor’s Preface

Introduction
David Shatz

Just Wars, Just Battles and Just Conduct in Jewish Law:

Jewish Law Is Not a Suicide Pact!*
Michael ]. Broyde

Philosophical Perspectives on Just War
Herb Leventer

From a Chessboard to the Matrix:
The Challenge of Applying the Laws of
Armed Conflict in the Asymmetric Warfare Era
Yosefi M. Seltzer

“What is this Bleeting of Sheep in My Ears™
Spoils of War / Wars that Spoil
Moshe Sokolow

The Origin of Nations and the Shadow of Violence:
Theological Perspectives on Canaan and Amalek
Shalom Carmy

Amalek and the Seven Nations: A Case of Law vs. Morality

Norman Lamm

ix
xiii

XV

45

93

133

163

201



International Law and Halakhah
Jeremy Wieder

International Law, Israel, and the Use of Force:
Historic Perspectives/Current Perplexities
Michla Pomerance

“Dilemmas of Military Service in Israel:
The Religious Dimension
Stuart A. Cohen

Attitudes Towards the Use of Military Force in Ideological
Currents of Religious Zionism
Elie Holzer

Military Service: Ambivalence and Contradiction
Judith Bleich

War in Jewish Apocalyptic Thought
Lawrence H. Schiffman

Models of Reconciliation and Coexistence in Jewish Sources
Dov S. Zakheim

The Orthodox Forum Sixteenth Conference
List of Participants

239

265

313

341

415

477

497

533



OTHER VOLUMES IN THE ORTHODOX FORUM SERIES

Rabbinic Authority and Personal Autonomy
edited by Moshe Z. Sokol

Jewish Tradition and the Non-Traditional Jew
edited by Jacob J. Schacter

Israel as a Religious Reality
edited by Chaim I. Waxman

Modern Scholarship in the Study of Torah:
Contributions and Limitations
edited by Shalom Carmy

Tikkun Olam: Social Responsibility in Jewish Thought and Law
edited by David Shatz, Chaim I. Waxman, and Nathan J. Diament

Engaging Modernity:
Rabbinic Leaders and the Challenge of the Twentieth Century
edited by Moshe Z. Sokol

Jewish Perspectives on the Experience of Suffering
edited by Shalom Carmy

Jewish Business Ethics: The Firm and Its Stakeholders
edited by Aaron Levine and Moses Pava

Tolerance, Dissent, and Democracy:
Philosophical, Historical, and Halakhic Perspectives
edited by Moshe Z. Sokol

Jewish Spirituality and Divine Law
edited by Adam Mintz and Lawrence Schiffman

Formulating Responses in an Egalitarian Age
edited by Marc D. Stern

Judaism, Science, and Moral Responsibility
edited by Yitzhak Berger and David Shatz

Lomdus: The Conceptual Approach to Jewish Learning
edited by Yosef Blau

Rabbinic and Lay Communal Authority
edited by Suzanne Last Stone and Robert S. Hirt



About the Editors and
Contributors

Judith Bleich is associate professor of Judaic Studies at Touro Col-
lege in New York City. She has written extensively on modern
Jewish history.

Michael Broyde is senior lecturer at Emoy University School of Law,
where he is also director of the Project on Law, Religion, and
the Family and a member of the Law and Religion Program.
Ordained yoreh yoreh v-yadin yadin, he is author of The Pursuit
of Justice and Jewish Law: Halakhic Perspectives on the Legal
Profession, as well as numerous other works.

Shalom Carmy teaches Bible, Jewish thought, and philosophy at
Yeshiva University and is editor of Tradition. He has published
extensively and is the editor of two volumes in the Orthodox
Forum series, most recently Jewish Perspectives on the Experi-
ence of Suffering.

Stuart A. Cohen is a professor Political Studies at Bar-Ilan Univer-
sity in Israel.

Robert S. Hirt is the senior advisor to the president of Yeshiva
University and vice president emeritus of its affiliated Rabbi
Isaac Elchanan Theological Seminary. He occupies the Rabbi
Sidney Shoham Chair in Rabbinic and Community Leader-
ship at RIETS.

Elie Holzer is Assistant Professor in the School of Education at Bar
Ilan University and a Senior Research Associate at the Mandel
Center for Studies in Jewish Education at Brandeis University,
MA. His fields of research and publications are hermeneutics
and the teaching and learning of Jewish texts, professional de-
velopment in Jewish education, philosophy of Jewish education,
and Religious Zionism.

Norman Lamm is the Rosh ha-Yeshivah of the Rabbi Isaac Elchanan



War and Peace in the Jewish Tradition ix

Theological Seminary and the Chancellor of Yeshiva Univer-
sity.

Herbert Leventer is an adjunct instructor of Philosophy at Yeshiva
University.

Michla Pomerance is the Emilio von Hofmannsthal Professor of
International Law at the Hebrew University of Jerusalem. Her
areas of expertise include international adjudication, the prin-
ciple of self-determination, and international legal aspects of
the use of force.

Lawrence H. Schiffman is Chairman of New York University’s
Skirball Department of Hebrew and Judaic Studies and serves
as Ethel and Irvin A. Edelman Professor of Hebrew and Judaic
Studies. He is also a member of the University’s Hagop Kevork-
ian Center for Near Eastern Studies and Center for Ancient
Studies.

Yosefi Seltzer is an active duty Judge Advocate with the United
States Army Legal Services Agency. He is also the founder and
president of the American Association of Jewish Lawyers and
Jurists Military Bar Committee.

David Shatz is professor of philosophy at Yeshiva University, editor
of The Torah u-Madda Journal, and editor of the series MeOtzar
Horav: Selected Writings of Rabbi Joseph B. Soloveitchik. He
has published many books and articles relating to both general
and Jewish philosophy.

Moshe Sokolow is the Fanya Gottesfeld-Heller Professor of Jewish
Education at the Azrieli Graduate School of Professional Edu-
cation and Administration and Editor of Ten Daat.

Jeremy Wieder teaches at Yeshiva University, occupying the Joseph
and Gwendolyn Straus Chair in Talmud at the Rabbi Isaac
Elchanan Theological Seminary.

Joel B. Wolowelsky is Dean of the Faculty at the Yeshivah of Flat-
bush, where he teaches math and Jewish philosophy. He is
associate editor of Tradition, The Torah u-Madda Journal, and
the series MeOtzar HoRav: Selected Writings of Rabbi Joseph
B. Soloveitchik.

Dov Zakheim is a consultant in McLean, va.






Series Hditors Preface

The Orthodox Forum is dedicated to addressing consequential is-
sues currently confronting our community, while drawing upon the
insights and wisdom contained in Jewish textual sources from the
Biblical period to our own day.

After the six-day war, a sense of euphoria engulfed the Jewish
world awaiting the onset of a Messianic era. Following the collapse
of the Soviet Union, the world anticipated the end of global hostility.
Yet, it wasn't too long before age old ethnic, religious and national
conflicts resurfaced and hopes for peace gave way to cycles of violent
conflicts in many regions of the world.

This volume, the fourteenth in the Orthodox Forum Series,
War, Peace and the Jewish Tradition, brings together the thinking
of a wide range of distinguished American and Israeli academicians
and religious leaders from various disciplines, to shed light on the
historical, philosophical, theological, legal and moral issues raised
by military conflict and the search for peaceful resolution. We are
grateful to Prof. Lawrence Schiffman, who capably chaired the con-

xi



xii Series Editor’s Preface

terence, and to Dr. Joel B. Wolowelsky who skillfully took primary
responsibility for editing the volume.

We trust that the scholar and lay person alike will find the
analyses and ready access to primary sources in this volume to be
challenging and rewarding and that the reader will gain valuable
insights and appreciation of the relevance of Jewish sources in ap-
proaching contemporary challenges.

Robert S. Hirt
January 2007
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David Shatz

The choice of “War and Peace” as the topic of the sixteenth annual
meeting of the Orthodox Forum in March 2004 was created by two
catalysts: first, the United States’ involvement in Iraq; second, Israel’s
ongoing war with terrorism."' The program committee of the confer-
ence felt that as the rest of the world was heatedly addressing these
situations in countless forums, the Orthodox community needed to
mobilize its intellectual and spiritual resources and develop perspec-
tives on war informed by moral sensitivity, political wisdom, and
above, all fidelity to the Biblical and rabbinic tradition. The commit-
tee was drawn, in the first instance, to two questions: when is it right,
justified or obligatory to go to war — the “jus ad bellum” question;
and how war, once justified or mandated, must be conducted - the
“jus in bello” question. But in further deliberations other questions
emerged, questions which cut to the very heart of the Jewish value
system with regard to violence and peace.
The committee believed that discussions about how Judaism
conceives the justification for war and the conduct of war should

xiii
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not be held in a vacuum; that is, they should not take place exclu-
sively on the plane of halakhic and aggadic sources. Rather, religious

explorations must engage secular ethical perspectives and secular
legalities, as well as perspectives promulgated by Christianity in its

quest for a definition of “just war” We need to place Jewish tradition

in conversation with general moral sensibilities and international

regulations. Accordingly, a few of the papers are strictly about secular
ethics (Herbert Leventer’s) or secular law (Michla Pomerance’s and

Yosefi Seltzer’s). With regard to Jewish tradition, three topics are

especially important: the ethics of entering and waging war (already
referred to); the religious significance of having an army and of army
service; and the value of peace.

JUS AD BELLUM: DECLARING WAR®

Whether a particular U.S. military action is justified according to
Jewish law might seem more difficult to determine than whether
a Jewish polity is justified in fighting wars. There is a developed
literature on when a Jewish state can go to war, owing heavily to
the founding of the State of Israel in the twentieth century and the
questions to which that gave birth. The literature on non-Jewish wars
is far more limited. Even so, we can outline two basic approaches
to jus ad bellum in the case of non-Jews. One approach maintains
that non-Jews may go to war in a situation of self-defense or of rodef.
The latter refers to a case where a pursuer is seeking to kill someone
else; a third party, Halakhah stipulates, may intervene to stop the
pursuer.’ On the analysis in question, then, we consider the situa-
tion of non-Jews who are in danger to be the situation of individual
self-defense or rodef writ large — in other words, those justifications,
it is suggested, apply to a group and not just an individual. The
idea that an appeal to self-defense or rodef suffices to justify war is,
however, problematic. Notably, Michael Broyde argues that Jewish
law permits acts in war that cannot be justified via the self-defense
or pursuer rationales. Rodef and self-defense, for instance, permit
only the killing of a guilty party; they never permit killing innocent
people, which sometimes is permissible in halakhically approved
wars. Also, ordinarily people are not obligated (maybe not even
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permitted) to endanger their own lives to save others; they are so in
war. In contrast to those who adduce the self-defense and pursuer
model, R. Naftali Tzvi Yehudah Berlin (Netziv) and other authorities
adopt a second approach, namely that there is a category of war in
the Noahide laws that is far broader than these models.*

Turning from non-Jewish armies to the issue of how Jews
may justify their own going to war, it is clear that for Jews there is a
distinct category of milhamah that is not reducible to self-defense
or rodef. We begin with the fact that Jewish law utilizes two main
categories of war: milhemet mitzvah (mandatory war) and milhemet
reshut (discretionary war, e.g. a war to expand territory; Broyde calls
it “Authorized War”).”> Milhemet reshut may not be waged today be-
cause a declaration of such a war must be approved by the king, the
Sanhedrin, and the urim ve-tumim, the oracular breastplate worn
by the High Priest. Although arguably the requirement of a king is
fulfilled by having a government that is not monarchic, including
one democratically elected,® the other two institutions do not exist
today. As for milhemet mitzvah, Maimonides understands this cat-
egory as including the war against Amalek and the war against the
Seven Nations. While these categories are not operative today, Mai-
monides adds another instance of mandatory war — one that would
allow the State of Israel today to wage a milhemet mitzvah. He speaks
of a war for the purpose of “saving Israel from an enemy that has
taken aggressive action against them” — in other words, a defensive
war (Laws of Kings 5:1).” Maimonides does not require approval by
a Sanhedrin or urim ve-tumim for the waging of a mandatory war.®
Even if Maimonides does require a “melekh,’® his view may be that
a “king” is any Jewish government. Hence, if we follow Maimonides,
Israel is justified in waging wars of self-defense in the full halakhic
sense of “war” Indeed, Israel is obligated to wage those wars.

Many further questions arise. A particularly important one
is whether a pre-emptive strike is justified in Jewish law, and if so,
what actions on the part of the enemy justify the strike. The category
of preemptive strike is mentioned in the Talmud in Sotah 44b (a
war “to diminish the heathens so that they shall not come upon
them”).'® There are different ways to understand this condition and
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to dissect the gemara that introduces it, but it has been argued that
in the final analysis preemptive action is discretionary, a milhemet
reshut, which would make it an inoperative category today due to
the requirements of Sanhedrin and urim ve-tumim.'' The pursuer
and self-defense rationales would apply; but, again, these rationales
are too narrow to trigger the full license associated with a milhemet
mitzvah. That said, it is possible that Maimonides’ formulation of one
type of milhemet mitzvah, “helping Israel against an enemy that has
taken aggressive action against them,” will in certain circumstances
justify preventive actions under the rubric of milhemet mitzvah.
For instance, according to some, actions designed solely to prevent
future attack are justified by reference to milhemet mitzvah when
those actions are undertaken in response to previous armed attacks.
This principle holds even if those enemy attacks were responses to
earlier preemptive actions that could be justified only by reference
to self-defense and not by reference to the conditions for bona fide
milhamah.*?

Finally, it bears mention that some authorities see entry into
war by the State of Israel as deriving its justification from the same
source as wars by non-Jewish governments, according to the opinion
that recognizes a distinct category of milhamah for non-Jews. In
that case, Broyde says, the rules of entering into and conducting war
might follow those of international law and treaties."

These are some of the issues surrounding Jewish views on jus ad
bellum. Let us next turn to issues of jus in bello, the conduct of war.

JUS IN BELLO: THE CONDUCT OF WAR

Jewish sources present a view of jus in bello that is more permissive
than many secular accounts. Broyde quotes the view of R. Eliezer
Waldenberg, author of TZzitz Eliezer, as well as other authorities that
in war the rules about what can and cannot be done are different
than in normal contexts. Governments may take actions that in-
dividuals are prohibited to perform; and in war Halakhah allows
killing human beings in circumstances where outside of the war
context the killing would be prohibited. Examples include killing
two comrades to rescue one (normally one must not take one life to
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save two) and imposing collective punishment on vast segments of
an enemy society in response to the misconduct of a few, as could
happen when terrorist perpetrators escape capture. After first seek-
ing peace with the enemy, Broyde says, the Jewish polity may licitly
embark on hostilities in a way that might involve causing civilian
deaths, exerting “outrageous pressure” to obtain information, execut-
ing Hannibal orders by which a soldier is killed by his comrades to
prevent a drawn out situation of a soldier in captivity, and seducing
an opposing general with the aim of discovering war plans. If you can
risk people’s lives to go to war in the first place, the argument goes,
surely you can take risks with enemy lives to win the war. In Broyde’s
words: “[O]nce ‘killing’ becomes permitted as a matter of Jewish law,
much of the hierarchical values of Jewish law seem to be suspended
as well, at least to the extent that the ones who are hurt are people
who also may be killed” In war we have a type of horaat shaah, a
temporary measure which partially suspends normal halakhic rules.
Broyde adds, however, that while in general “Jewish law has few if any
rules of battle,” treaties and conventions bind combatants. Broyde
also says that prudence may militate against these actions and that
the exact circumstances may constrain what is permissible — a war
for survival is different from a war for economic viability.

The basic thesis of Broyde’s essay, then, is that the conduct of
war is in fact the suspension of the normative ethics of Jewish law
to prevent the eradication of Jewish society. Ethics in warfare are
therefore fundamentally different from ethics in all other situations.
Broyde goes on to note that this explains what he regards as the
paucity of halakhic material on the conduct of war. Since Halakhah
envisions war to entail the suspension of all violations - from the
prohibition to kill downward - it permits the violation, as military
need requires, of every prohibition with the single exception of avo-
dah zarah. Assessing this need falls under the purview of military
leaders, not rabbis or ethicists.

Broyde also raise the issue of who is a combatant. In his view,
Halakhah maintains that anyone who materially contributes to the
war effort is a combatant and thus a fair target. Of course, Jewish law
sometimes demands overtures prior to declaring war to afford all
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who wish the opportunity to depart (known in Halakhah as the duty
to surround on only three sides). Those who remain, however - in-
cluding sympathetic civilians — are no longer innocents, and their
death, when militarily necessary, is according to Broyde unfortunate

but halakhically proper. Combatants, in Broyde’s analysis, include as

well players far from the battlefield who are directing or supplying

enemy forces.

Herbert Leventer does three things in his paper. First, he pres-
ents a historical overview of the development of just war theory. He
emphasizes that, though it originated within Christian theology,
just war theory was radically revised in the seventeenth century
to become a purely secular set of rules for the just conduct of war.
It was this tradition that, from Grotius in the seventeenth century
to Michael Walzer in the twentieth, has influenced governments
and armies of the western world. The custom of nations observ-
ing these limitations has gradually evolved into a positive written
international law, especially as codified in the various Hague and
Geneva conventions. Walzer’s 1976 book, Just and Unjust Wars, has
become the classic modern statement of the following set of criteria
for justice in war: aggression, actual or imminent, is the only just
cause for going to war; there are limits to how badly you can treat
your enemy, in recognition of his common humanity and of the
ultimate goal of living in peace with him after the fighting ends; you
must discriminate between combatants and civilians; and you must
observe proportionality in all of the above.

Leventer next describes the method philosophers use to discuss
the ethical issues raised by war. In their quest to ensure that the rules
they elaborate are universal, philosophers are fond of abstracting
from the specific details of actual wars or battles and describing ideal,
often fantastic, cases. So, for example, to analyze the permissibility
of killing innocent civilians in the course of a legitimate military
operation, philosophers discuss the case of an aggressor who straps
a baby on the front of his tank to shield himself from counterattack.
They borrow from the rules of domestic law the requirement that
“guilt” requires not just a bad action, but also a bad intention, and
so defend the permissibility of killing the innocent shield because it
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was unintended collateral damage. This is a “secularization” of the
Catholic doctrine of double effect, which maintains that if a single
action produces two results — one good and intended, the other bad,
not sought, and not the necessary means for achieving the desired
effect — one is not morally liable for the unintended effect. One
proves that killing the baby was unintended by one’s willingness to
fire on the tank even if it did not have a baby on it.

Finally, Leventer shows how contemporary philosophers have
used these methods to analyze problems that have recently become
important, such as preventive war, collective guilt (or at least, li-
ability of civilians to share with uniformed soldiers the dangers of
possible death), and situations - especially ones that involve fighting
guerillas or terrorists — where it would be morally acceptable, and
perhaps even required, to cause civilian deaths in order to save your
own combatants.

Yosefi Seltzer describes the legal challenges facing the United
States military and its allies in their prosecution of the Global
War Against Terrorism. Seltzer details the Law of War and Geneva
Convention doctrines and explores how they are being adapted to
conflicts with aggressors who routinely violate these same principles.
Because the terrorists are not lawful combatants when they conceal
their arms and engage in unlawful attacks on civilian targets, they
present very real challenges to the United States military. Using
the broadest possible definitions of “self-defense,” “lawful target,”

“combatants,” “proportional response,” and other key terms is critical
to executing an effective response to unconventional and unlawful
attacks while trying to abide by the various war conventions and
customs. Because of the deceitful and treacherous tactics used by
terrorists in the course of contemporary warfare, Seltzer suggests
that the modern battlefield has been transformed from conventional
warfare, similar to a two dimensional chessboard model, to one
involving concealment and deception, more akin to the aura of the
“Matrix” film trilogy.

The process of formulating and implementing evolving com-
bat objectives and guidelines poses challenges to the entire chain
of command. Consequently, revisions and “lessons learned” are
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being incorporated on a rolling basis into combat instruction and
training. In some cases, the learning curve has resulted in unfortu-
nate casualties, due to undisciplined excess and lax passivity. The
scandals at the Abu Ghraib prison facility, Seltzer contends, should
serve as a constant reminder of how the entire chain of command
must constrain its conduct and train subordinates to follow the rule
of law. Without explicit direction, discipline within the ranks, and
accountability, chaos can ensue, ultimately destabilizing the mission.
That said, it is feasible for soldiers to exercise good faith judgment
and discipline as they apply the Rules of Engagement in situations
involving imminent threats and to take measures that comply with
the Law of War in the process of maintaining order and defending
themselves, their units, and their nation’s interests.

Moshe Sokolow’s paper examines the concepts of spoils of war
as it is treated in the Bible, Talmud, Midrash, and medieval exegesis.
He then discusses the more general theme of militarism and morality
in modern Jewish thought.

In the Bible, taking spoils is normally permitted, as implied
by the imperative in Deut. 20:14 and amply illustrated in the wars
against Midian, Og king of Bashan, and certain nations like Ammon
and Moab. Yet in six instances, the Bible restricts or bans the taking
of spoils, as in the case of the ir ha-niddahat (subverted city) and
Saul’s battle against Amalek. Sokolow explains that Biblical excep-
tions are made in the interests of eradicating infamy and taking care
not to sully the name and reputation of Israel among the gentiles.
In some instances, the Jews are simply refusing to participate in
legitimate spoils (as in cases involving Abraham and the Jews of
Shushan). The Midrash and medieval exegetes, in explaining the
six cases where spoils were not taken or not permitted to be taken,
stress the corrosive effects that taking spoils has on morality and
halakhic behavior.

Sokolow then proceeds to assemble an array of figures in mod-
ern Jewish thought who stress the need to preserve purity in war.
Among them are R. Samson Raphael Hirsch, Isaiah Leibowitz, and
R. Aharon Soloveichik. Summing up their discussions, he writes
that “[e]ven while engaged in morally defensible, even halakhically
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mandated activities, a Jew must be ever vigilant to maintain his
singularity of purpose, and on constant guard against its adultera-
tion or erosion.”

In an epilogue, Sokolow points out the difference between
pre-modern warfare, when soldiers owned their weapons, and mod-
ern warfare, when the state owns them. By dint of this distinction,
modern soldiers may not be entitled to spoils, while pre-modern
combatants were. In our day, the judgment of the Israeli Defense
Forces is that looting is prohibited, as per the Hague and Geneva
Conventions, but weapons, facilities, and property can be appropri-
ated as spoils. Private property cannot be seized unless it serves an
important military need.

As noted, the liberal secular viewpoint and the Jewish legal
perspective conflict on many of these issues. It is interesting to ask
what to make of this - is there any chance of reconciling general
ethics and Halakhah in this regard? While we need not pursue this
large issue here, it is worth noting Leventer’s claim that occasional
killing of innocents may be allowed even by non-Jewish “just war”
theories.

AMALEK AND THE SEVEN NATIONS:
THE MORAL PROBLEM

A powerful conflict between secular and Jewish perspectives, in
the realm of both jus ad bellum and jus in bello, concerns the wars
that Jews are commanded to wage against the Seven Nations and
Amalek. On the surface, these commandments involve genocide.
The moral unease that these commandments induce in religiously
committed Jews may be mitigated by the fact these commandments
do not apply today - the Seven Nations are no more and, accord-
ing to Maimonides, we cannot identify Amalek. As Shalom Carmy
notes, this impossibility of identification may be a providential way
of avoiding the moral problem in practice. But even granted this
inapplicability, the moral problem exists at the theoretical level - how
could one justify the commandment to destroy another nation, even
if the nation is not identifiable — as well as on the level of history (in
the past the Jews had to carry out these commandments). Saying that
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God is the one who fights the war against Amalek (as in Ex. 17:14-15)
does not solve the problem. For God’s ethics are still a problem - not,
to be sure, His ethics in prescribing the battle, but rather His ethics
in actually waging the battle.

According to Carmy, it is impossible to gain perspective on
the radical commandments to extirpate the Canaanite nations and
Amalek without viewing then in the context of Biblical and Talmudic
teachings about war and peace: “Universal peace is the goal...Yet
war is permitted, and success in waging war is extolled” He cites
halakhic and aggadic statements hostile to war in principle, and the
halakhic restrictions that surround elective war (milhemet reshut)
are virtually impossible under contemporary conditions. Militant
Zionists and their Orthodox opponents agreed about the peaceable
orientation of traditional Judaism; R. Kook treated ancient warfare
as a necessity of olden times.

The commandments referring to particular ethnic groups are
inapplicable today because these nations no longer exist. Carmy
argues that this is no accident of history. The practical fulfillment of
these commandments is not part of God’s plan for the post-ancient
world, where individual moral choice may override ethnic identities
and mores. As to the Canaanite inhabitants of the land of Israel, the
explicit rationale for the command to eradicate is the threat of their
religious influence. Moreover, R. Kook and several contemporary
scholars and thinkers suggest that the primary application of these
laws was limited to Joshua’s generation, the initial era of conquest,
and lapsed afterwards.

The struggle against Amalek, by contrast, is ongoing. Among
the plethora of Amalekite vices detailed in homiletical literature,
Carmy concentrates on factors implied by the Bible: the gratuitous
nature of their hatred of Israel and its violation of the fraternal
connection entailed by Amalek’s descent from Edom. He rejects
rationalization of the commandment based on belief in permanent,
inherited viciousness as without scriptural or scientific warrant and
conducive to the worst morality, and carefully draws on Hasidic ap-
proaches that spiritualize the present day prosecution of the age old
struggle. An original analysis of Biblical prophecies against Edom
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leads him to conclude that Amalek’s specific acts and motivations
are symbols of perpetual temptations to violence and betrayal that
will continue to infect the lives of nations until they are eradicated.

Ultimately Carmy remains dissatisfied with these justifications:
the war against the Canaanites smacks of realpolitik; that against
Amalek amounts to scapegoating. It is morally and religiously pref-
erable to regard these commands as “laws without rationale, justifi-
able only from the standpoint of Deus dixit. Anything else either
cheapens the word of God or degrades human moral judgment.” Yet
there is value in defining the mystery and the terror as precisely as
possible in the light of the sources.

Norman Lamm, too, addresses the moral conflict. He first
appeals to the practical solution - the impossibility of identifying
Amalek in our time. In the course of sustaining this approach, he
argues against the contention (one based on the wording of certain
of Maimonides’ rulings) that whereas the Seven Nations no longer
exist, “Amalek” does, for the term denotes not simply biological
Amalekites but any enemy of the Jewish people. Lamm notes that this
thesis, if true, would mandate killing all members of enemy nations
throughout the centuries, a consequence he regards as untenable;
and he argues for a different understanding of Maimonides’ view.

But even if Amalek does not exist today or cannot be identified,
what about the theoretical moral problem - is it not problematic
that in theory we should carry out the genocidal commandment,
and that in Biblical times we did so in practice? At this juncture
Lamm suggests that Halakhah is responsive to what he calls “de-
veloping morality” Certain practices that are Biblically permitted,
such as polygamy, were later banned by rabbinic authorities, and
certain Talmudic prescriptions (e.g., severe treatment of heretics)
were declared by recent authorities to be inapplicable today. Moral
sensitivities develop over time. The medieval source Sefer Hasidim
endorses the idea of a continuing revelation “expressed in ever higher
levels of morality” Lamm concludes that “the idea of refraining from
harming civilian non-combatants,” which is not explicit in the Torah,
“should be looked upon as part of the ‘continuing revelation.” Like-
wise, “ the reluctance to implement, even theoretically, the Torah’s
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draconian commandments concerning Amalek and the Seven Na-
tions, bespeaks a later moral development, a kind of new application
of lifnim mi-shurat ha-din [supererogatory conduct]...,” which is
part of Torah itself and that does not, therefore, look askance at the
Torah’s original laws concerning the enemies of Israel.

INTERNATIONAL LAW

In the modern context the conduct of war and its aftermath is
governed by international law and treaties. Does Halakhah recog-
nize the validity of international law? If so, is such law binding on
the Jewish state? What is the halakhic force of treaties such as the
Geneva Conventions? These questions, with regard to which there
is a paucity of literature, are addressed by Jeremy Wieder.

Wieder focuses first on finding a conceptual halakhic model
for international law, in particular as regards those cases where
certain actions are not explicitly addressed in halakhic sources but
are forbidden under international law. He examines two models:
first, the halakhic requirement that Noahides establish dinim — court
systems — and second, the principle of dina de-malkhuta dina, “the
law of the kingdom is law” Both of these relate to how individual
societies govern themselves, but perhaps the models can be extended
to international legal systems.

Maimonides held that dinim encompasses specifically the
enforcement by courts of the other six Noahide laws. The problem
with invoking the Maimonidean dinim model in connection with
international law, Wieder points out, is that it would not allow for
new regulations governing murder and theft that were not included
in Hazal’s definitions of these categories. Nahmanides’ view that
dinim encompasses a broader range of civil laws opens up the pos-
sibility of an expanded set of rules, but it might be that Nahmanides
included in dinim only those categories of civil laws that apply to
Jews. By contrast, those authorities who hold that Noahide laws
do not have to dovetail precisely with Halakhah might allow the
introduction of international laws into the Noahide system. At the
same time, in rabbinic teaching Noahide laws were given to Adam,
when there was no concept of boundaries between nations, and so it
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is not clear that Halakhah would recognize separate nations bound
to each other by dinim.

Turning next to “dina de-malkhuta dina,” the appropriateness
of this model depends on the rationale for dina de-malkhuta dina. Is
the rationale that the king owns the land? That the people have con-
sented to being governed? That society could not function without
the principle? Wieder teases out the implications of each rationale for
international law, arguing, for example, that the last rationale makes
the principle applicable to the international scene. Wieder also in-
quires whether the two models (dinim, dina de-malkhhuta) mandate
an enforcement mechanism. In the dinim model, establishing a legal
system is mandatory. In the case of dina de-malkhuta dina, different
rationales carry different consequences regarding mandatory status.
The consent rationale, for example, does not imply a mandate, while
the “social function” explanation does.

Do the models apply to make laws and treaties binding on the
Jewish state? If Jews are obligated in the precept of dinim, this could
mandate Jewish participation in the international enterprise. With
regard to dina de-malkhuta dina, if the principle stems from consent
of the people or the need for society to function (as opposed to the
idea that the king owns the land), then it would apply to the Land
of Israel.

Wieder next turns to the subject of treaties. Apparently, a treaty
with an oath undertaken without deception is binding so long as it
does not involve an “active” violation of Jewish law. However, hillul
Hashem may be a factor as well in determining whether a treaty must
be observed. For example (to cite one possible position), perhaps
it would be obligatory to comply with a treaty that involves only
“passive” violations of Halakhah if non-compliance would result in
hillul Hashem. Wieder also suggests that if one side abrogates a treaty,
such action would release the other party from its obligations unless
expressly stipulated otherwise.

Finally, Wieder suggests that in some circumstances the State of
Israel should participate in a system of international law even absent
a theoretical model. For example, if it does not participate, Israel
might become a pariah and be subject to danger, or hillul Hashem
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might occur. Of course a treaty that violates Halakhah requires
further analysis.

Michla Pomerance’s paper transports us from the realm of hal-
akhic analysis to a close and detailed examination of international
law as it bears on contemporary political situations. Her main thesis
is that “Israel’s present predicament has been tragically sharpened
by some of the more worrisome trends in international law and
international organizations.” By distorting uN Charter tenets, and
placing a so-called “right” of self-determination at the pinnacle,
above the fundamental principle prohibiting the use of force, UN
organs have tended to protect terrorist aggressors while condemn-
ing and delegitimizing the victims of aggression. In developing her
thesis, Pomerance addresses first jus ad bellum and then jus in bello
issues.

UN Charter provisions on the use of force, Pomerance notes,
leave many questions unanswered, including the permissibility of
anticipatory self-defense (preemptive strikes). On the basis of the
drafting history of the relevant provisions, state practice, and consid-
erations of logic, Pomerance concludes that a broad interpretation
of the right of self-defense is warranted. However, a new “uUN Law
of Self-Determination” — a modern “just war” doctrine spawned by
the UN General Assembly in 1960-61 and developed in an acceler-
ated form thereafter — deformed and severely impinged upon exist-
ing legal rights. The beneficiaries of the new doctrine were peoples
whom the Assembly deemed to be subject to “colonial exploitation
and domination” or to be living under “racist regimes” or “alien
occupation” Such “peoples” were increasingly granted exemption
from obligations, while those who would “forcibly deprive” them of
their “right to self-determination, freedom and independence” were
to be denied their essential right to self-defense. The doctrine was
repeatedly utilized to restrain and condemn Israel. Moreover, the
new UN perspective also transformed the previous jus in bello edifice
by significantly attenuating the conditions for receiving prisoner-of-
war treatment and blurring the distinction between combatants and
civilians in a manner conducive to unfettered violence.

In their attempt to diminish and ultimately expel Israel even
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from the pre-1967 borders and turn it into a pariah state, Palestin-
ians and the Arab states found it useful to elicit the help of the In-
ternational Court of Justice. The General Assembly’s request for an
advisory opinion of the Court on the legality of Israel’s security fence
led predictably to a joint exercise in political-judicial delegitimation
of Israel’s defensive measures. The very formulation of the question
posed by the Assembly was, she says, biased against Israel; and in
her opinion, the Court, which included outspoken critics of Israel,
rubber-stamped the Assembly’s pre-set conclusions. It ignored the
terrorist context of the security fence and asserted that the “wall” was
not necessary for attaining Israel’s security objective. Significantly,
the Court’s perspective on the use of force has caused consternation
to the United States as well, in cases in which it was involved. Among
other Biblical verses Pomerance uses to capture the circumstances,
she cites “in the place of justice, there is wickedness” (Eccl. 3:16).

Thus, Pomerance highlights the importance of understanding
the asymmetries in the current assault against Israel; Israel’s inability,
morally and practically, to employ the full power of its weaponry
against its enemies; and Israel’s diplomatic isolation (which is aided
and abetted by elements within Israel and the Jewish Diaspora).
Above all, she emphasizes that for countering the attempts to dele-
gitimize Israel’s right to self-defense, it is necessary to recognize that
the most baneful of the forces arrayed against Israel are “those that
come dressed in the false garb of self-determination, human rights,
and humanitarianism.”

THE SIGNIFICANCE AND VALUE OF ARMY SERVICE

What is the significance of an army in Jewish thought? Who should
serve in a Jewish army? Should Jews living in non-Jewish societies
fight in wars waged by their host countries?

Let us begin with the question of who should serve in a Jew-
ish army. During the long exile of the Jewish people, the claim was
sometimes made that military exploits are inconsistent with Jewish
spirituality. These claims may have arisen from the fact that Jews
were living in the Diaspora and were politically and militarily pow-
erless; the absence of those powers may have led to the thought that
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they ought to be missing. Religious Zionism tried to change this con-
ception and to invoke a Biblical model that portrayed great leaders
as both warriors and spiritual figures, on the model of Joshua and
David. In truth, such approaches were not altogether revolutionary.
Almost a millennium before Zionism, Maimonides had attributed
the Jews’ loss of the Temple to their failure to learn “the art of war
and the conquest of lands”'* In the Book of Deuteronomy, those
who are “fearful and faint of heart” do not serve (20:8),"° but those
who abide by the priest’s directive “do not let your heart go faint,
and do not fear” because God “walks with you,” do serve (Deut.
20:3—4; note the similarity of the words in the priest’s directive and
the formulation of the exemption). Thus the ideal army is an army
of the faithful. (This is how the Maccabees are presented in much of
traditional literature — a small army with God on their side.).

But nowadays, we encounter a different phenomenon and ap-
proach. Many ultra-Orthodox (“haredi”) Israeli Jews (perhaps even
20,000 by some estimates) claim exemptions from military service,
citing the dangers of spiritual attrition and the loss of time for Torah
study. Stuart Cohen shows, however, that tensions between the IDF
and Orthodoxy are not exclusive to haredim. Soldiers of the dati-
leumi (“religious-national”) orientation also encounter challenges in
the army. To be sure, at first glance the 1IDF does appear to be quite
accommodating to observant soldiers. It provides the services of a
military rabbinate, arranges lectures on religious topics, organizes
Friday night meals and a seder attended by all troops, and conducts a
ceremony at which new recruits receive a copy of the Tanakh (many
times at the Western Wall). Moreover, soldiers now have access to
an abundance of works that deal with practical Halakhah in the
context of army service. Yet notwithstanding these elements of the
army experience, military service imposes pressures and tensions
on national-religious conscripts.

Only rarely do such challenges express themselves in the con-
tradiction between military orders and rabbinic directives over
political issues, such as the military dismantlement of settlements.
More common are three other sets of difficulties.

The first arises from the fact that religious soldiers have con-
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tact with secularist comrades, whose comportment is foreign and
perhaps threatening to their observant lifestyle. By way of response,
some “national-religious” mentors propose segregating observant
soldiers into their own groups. Others, however, adopt the strategy
of “fortification” — preparing religious recruits to meet the experi-
ences they will encounter in serving with secular Israelis, without
arranging for assignment into their own groups.

Cohen next considers conflicts that fall into the category of
“holiness.” Soldiers face conflicts with regard to keeping Shabbat and
kashrut, wearing tzitzit (when they must don camouflage), taking
time out for prayer thrice daily, observing fast days, and serving in
combat units with women. Interestingly, the military rabbinate is not
often consulted on these matters; the soldiers prefer civilian rabbis
trom municipalities or yeshivot.

Finally, there is the basic conflict between service and study.
Haredim, as noted, have used the duty to study Torah as the basis
for exemption from military service. Religious Zionists have op-
tions such as hesder or mekhinot. The latter encourage observant
Jews to climb the military ladder by enrolling in officer training
programs, while the former do not. In recent years, only 18.2% of the
male graduates of Israel’s national-religious schools enroll in hesder
yeshivot, while half the graduates declare the intention of enrolling
in the 1DF the normal way. This pattern signals the fact that young
conscripts think in “either-or” terms and are not attracted by hesder’s
middle course.

Elie Holzer discusses how the army and military action, and
to some extent political action, were viewed by four major figures
or schools in ideologies of Religious Zionism. The first approach he
analyzes is the “harmonistic-dialectical” model of R. Abraham Isaac
Kook. Rav Kook considered such activities as a return to agricultural
labors to be a harbinger of the “manifest redemption,” a process by
which the nation Israel would return to the political and historical
stage — but without need of military action. In Rav KooK’ vision,
there will be no military confrontation between Israel and the other
nations. Use of force is forbidden to the Jewish people and is not - or
rather cannot be — a means to the messianic goal. The essence of
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that goal is the Torah state in which the Jewish people will become
a moral and spiritual model for the rest of the world. Furthermore,
it is precisely by living in Exile, bereft of political power, that Israel
came to develop the moral sensitivity that they will exemplify in the
era of redemption.

Holzer stresses another point as well. Rav Kook adopted the
stance of “redemptive interpretation,” a construal of events that
places them within a harmonistic and teleological frame. From
this harmonistic, teleological standpoint, secular Zionist activism,
despite appearances, is nourished in sanctity. This method of re-
demptive interpretation, which often entails viewing the true reality
as dramatically different from how things appear, becomes highly
significant as Holzer turns to the view of Rav Kook’s son, R. Tzvi
Yehudah Kook.

R. Tzvi Yehudah Kook faced a different historical reality than
his father did, a reality in which the State of Israel found itself in-
volved in military confrontation within the redemptive process. Yet
in his view military activism takes on great significance as it (like
immigration to Israel) represents the revelation of the Shekhinah in
the era of Redemption. The state is sacred and expresses God’s pres-
ence in the world; likewise the state’s army is sacred. The absence of
a “kingdom of Israel,” a militarily supreme Jewish polity, is nothing
short of a hilliul Hashem, a desecration of God’s name, while the
successes of the 1DF are a kiddush Hashem (sanctification of God’s
name). Holzer points out that R. Tzvi Yehudah’s conception views
not only self-defense but even aggression as imperative. “Redemp-
tive interpretation,” writes Holzer, “has become explicitly prescrip-
tive” Such aggression fulfills the mitzvah of conquering the Land by
military means. This mitzvah is absolute, and is in Holzer’s words
“not subordinate to any halakhic considerations, not even danger to
life (pikuah nefesh).” Indeed, conquest represents a revitalization of
Halakhah itself. Practical constraints are irrelevant, as God Himself
is forcing the events.

In short, for R. Tzvi Yehudah Kook, the use of military force
is a religious value. It is puzzling that he and his disciples saw this
view as a continuation of his father’s, given that his father taught that
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a national revival without force is the hallmark of redemption. To
explain this phenomenon, Holzer suggests, inter alia, that R. Abra-
ham Isaac’s redemptive interpretation of events, for example, World
War 1 (which represented for him the eradication of a religiously
and morally corrupt culture and a herald of a new culture founded
on religion and morality) served R. Tzvi Yehudah as a model for
interpreting the later military events as well. The end result was an
upheaval of his father’s views on military activity.

R.Yitzhak Yaakov Reines, leader of Mizrahi, saw a need for po-
litical activities but rejected the claim that his times were messianic.
He embraced two principles: the realistic principle, which mandates
finding practical solutions to the plight of the Jewish people; and
the ethical principle, that is, the commitment to religious and ethi-
cal principles binding on the Jew, which may set limits on political
activism. Thus activism for R. Reines is not part of a redemptive
process and must be balanced and informed by ethical principles.
R. Reines meant in particular to exclude the use of force. As Holzer
notes, R. Reines died in 1915 and had no need to reckon with the
later reality in which Jewish survival necessitated the use of force.
In those later days, religious Zionist figures recognized the value of
using force in self-defense, while trying simultaneously to cultivate
an ethical and religious aversion to bloodshed. Holzer traces this
ethically-guided realistic approach through the writings of several
later figures, including present day thinkers like Aviezer Ravitzky
and R. Yehuda Amital.

Finally, R. Aharon Shmuel Tamares and R. Moshe Avigdor
Amiel held that Torah is the antithesis of a power-centered, radical
and total nationalist-political ideology. The latter — which these
thinkers saw as idolatrous - leads to religious and moral corrup-
tion, the worship of physical force, and an abandonment of the
religious-ethical mission of the Jewish people. Nationhood is not
a matter of biology but of spiritual values by which a group shapes
its life. R. Tamares saw the Zionist cries of “Homeland” as a call for
a different Judaism. Even Mizrahi’s effort to synthesize nationalism
and Torah was subjected to harsh criticism because the relevant
concept of “nationalism” was secular and derived from a secular
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source. The Jews’ ethical sensitivity necessitates their divorce from
national-political life. Notwithstanding their criticism of Zionism,
both nonetheless desired a national Jewish polity — but of the right
sort. The view of philosopher Yeshayahu Leibowitz is similar to that
of Rabbis Tamares and Amiel, but it rejects the humanistic under-
standing of Judaism that their views imply and replaces humanism
with submission to the divine will.

Turning from army service in Israel to army service in the
Diaspora, Judith Bleich considers a question many college and
post-college youth considered during the Vietnam war, and which
many rabbinic figures pondered in previous centuries: should Jews
have a positive attitude to joining the army of their host non-Jew-
ish countries, or should “draft dodging” be permitted - or even
encouraged? Over the centuries (including ancient times), there are
instances of Jews serving as mercenaries or volunteers, and in 1806
Napoleon’s Sanhedrin declared emphatically that Jews must serve
in France’s army. Post-Emancipation, large numbers of Jews were
conscripted into non-Jewish armies. Nonetheless, Bleich shows that
traditionalist authorities of the nineteenth and twentieth centuries
viewed army service negatively, even though some wrote in a subtle
and circumspect fashion designed not to displease government au-
thorities. Serving in the army created problems in observing Jewish
rituals and fulfilling religious obligations (e.g., Shabbat, kashrut, and
dressing in a traditional manner). Furthermore, unless the service is
during peacetime, Jews might be put in danger in a situation where
such endangerment is not permitted by Halakhah. Also, Jews might
impermissibly have to kill others, including fellow Jews. And, in
general, Judaism allows wars of defense but not of aggression.

Many traditionalist authorities ruled that a person may not be
“handed over” to fulfill a draft quota. Nevertheless, some authori-
ties countenanced the use of a lottery by Jewish communal officials
to fulfill draft quotas, provided that the lottery include all eligible
conscripts. Hatam Sofer permitted pursuing exemptions or defer-
ments and finding other ways of avoiding service, such as hiring a
substitute. A later authority asserted that it is commendable to avoid
army service at all costs, with the result that hiring a substitute even
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becomes a mitzvah. Danger to life was a salient consideration behind
the foregoing rulings, so much so that authorities taught that it is
preferable to accept employment involving Sabbath desecration than
to place one’s life in danger.

Even decisors who permitted army service did not do so be-
cause they thought army service was an ideal. There were excep-
tions to the negative trend, notably R. Samson Raphael Hirsch and
R. Moshe Samuel Glasner of Klausenberg. Participation in World
War 11 sometimes elicited a positive response to service because Jews
were specifically targeted as victims in the war waged by the Nazis.
Those qualifications aside, the dominant trend was negative. And
since Jews did in fact serve, authorities had to grapple with chal-
lenges to observance and religious morality that arose in the army.
Indeed, Hafetz Hayyim wrote a manual to guide Jewish soldiers
through such challenges.

In contrast to the “negative” trend found among traditionalist
authorities, liberal elements in the early Reform movement regarded
army service as demonstrating patriotism as well as a means of
achieving emancipation, enfranchisement, and equality. Jewish pro-
ponents of army service, however, needed to combat stereotypes of
Jews held by non-Jews, stereotypes which called into question Jews’
fitness for military service. These liberal proponents were not always
successful in this effort; anti-Semitism flourished in the army, and
Jews were accused of slacking and draft-dodging.

Bleich shows, in addition, that although liberal elements at
one time espoused joining the military, and specifically denied that
acceptance of the tenets of Judaism constitutes valid grounds for
conscientious objections, prominent Reform rabbis changed their
attitude after World War 1, when pacifism and conscientious objec-
tion became part of the general culture. Later, however, when Hitler’s
forces came to power, such pacifism was modulated and the Central
Conference of American Rabbis supported the United States” entry
into the war. Two decades later, during the Vietnam era, anti-war
sentiment again arose in the Reform movement. Bleich says that,
ironically, liberal writers opposed to the Vietnam war ended up with
a position close to the traditionalist view, but they misunderstood
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the latter and therefore saw themselves as breaking from it. The tra-
ditionalist position is that war is justified by, but only by, self-defense;
wars of aggression are prohibited. Thus, Bleich contends that “neither
patriotic enthusiasm that extols warfare nor absolute pacifism that
precludes self-defense are reflective of the Jewish tradition.”

THE VALUE OF PEACE

Is Judaism pacifistic? Militaristic? Something in between? Three
papers deal with this extensively — Shalom Carmy’s, Lawrence
Schiffman’s, and Dov Zakheim’s. (Michael Broyde’s has some relevant
comments as well.)

All of us can quote the prophecy, “one nation shall not lift up
a sword against another; they will no longer learn warfare” (Isaiah
2:4, Micah 4:3). Likewise it is well known that King David was not
allowed to build the Temple because “you have shed much blood
upon the earth...” (1 Chron. 22:8). But we can also cite the prophecy
of the terrifying war at the “end of days,” the war of Gog and Magog
(Ezek. 38-39). Indeed Jewish eschatology is frequently militaristic,
as Lawrence Schiffman’s paper shows. The Bible itself portrays God
as a warrior who fights with His armies and vanquishes the enemy.
Thus it promotes the concept of a Holy War. Later in the Bible, Holy
War gives way to battles waged by kings for national defense and,
after destruction of the First Temple, to war as an instrument of
rebellion against foreign conquerors. During the Second Temple,
however, the eschatological war was taken as a Holy War against
demonic powers that control the world, a war that will usher in
the Davidic messianic era of world peace and the kingdom of God.
Schiffman traces eschatological war themes through texts that
include Apocalyptic literature and the Dead Sea Scrolls. He also
explicates rabbinic texts and later apocalyptic material that focus on
the war of Gog and Magog. Schiffman pays special attention to how
these texts portray the fate of gentiles in the end of days. Whereas
some of the texts maintain that all Gentiles will be killed in the Holy
War to come, others (reminiscent of Isaiah’s prophecies) assert that
gentiles who recognize God and His Temple will be spared and will
even participate in the Temple service. Maimonides, who adopts
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a naturalistic understanding of how the final redemption occurs,
also believes that a great war will take place; and he makes waging
the wars of the Lord a criterion for an individual’s attaining hezkat
mashiah, the status of a presumptive messiah. (This, I would add,
even though the founding of the religion was based on Abraham’s
powers of rational persuasion [Laws of Idolatry 1:1]). In Maimonides’
scenario, the messiah, not God, is the warrior. But the centrality of
war to the redemptive process is common to all these texts.

Shalom Carmy, in his article on Amalek referred to earlier, ar-
gues that the mandated conquests of the Seven Nations and Amalek
are exceptions rather than the rule. The larger context of Judaism,
including prophecy and Halakhah, is primarily pacifistic, though
not pacifist (opposed to war). “Universal peace is the goal. Ultimate
sanctity, in the here and now, cannot coexist with the symbolism of
the sword and even the righteous shedding of blood. Yet war is per-
mitted, and success in waging war is extolled.” In her article, likewise
summarized earlier, Judith Bleich sees Judaism as fundamentally
opposed to war although allowing it in certain circumstances — and
(following a midrash) as replacing military warfare with the “war’
waged in debates among Torah scholars.

In an essay that carries obvious contemporary relevance, Dov
S. Zakheim considers the halakhic propriety of making peace with
an enemy and asks what such a peace, if forged, would look like.
Would it be it peace in the modern sense of peaceful coexistence and
international reconciliation? Or something short of that?

At the outset Zakheim points out that, in the Talmud and rab-
binic sources, peace “is seen more as a condition to be attained than
as a practical policy objective;” that concepts like reconciliation and
coexistence are as a rule applied to individuals rather than nations
(including relations between Jews and non-Jews as in the concept
of darkei shalom); and that generally coexistence with non-Jews “is
framed in terms of dealing with the unpleasant reality that such peo-
ple must be accommodated,” so that “[r]econcilation with non-Jews
is almost beside the point.” Also, when the Torah discusses making
peace with other nations, the terms of peace involve an agreement
by the non-Jewish inhabitants to provide tribute and involuntary

b
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labor (albeit with Jews paying for the services) as well as to accept
the seven Noahide laws. All in all, Biblical “peace” reflects a concept
“markedly different from that which has come to be understood in
modern times.” It is harsher than unconditional surrender, and
harsher too than a negotiated post-war treaty.

The Talmud does not fundamentally alter the Biblical notion
and says little about the nature of a post-war peace. If anything,
“[r]econcilation is unthinkable.” The law prohibiting the sale of
property in Israel to non-Jews, while not ruling out co-existence,
nonetheless mandates permanent tension with them. Looking to
post-Talmudic sources, Maimonides, according to one reading of a
ruling of his, would in effect prohibit making peace with any non-
Jewish people, whether in Israel or outside it; however, most decisors
advocate a narrower reading that restricts the ban on peacemaking
to the Seven Nations. Further, Zakheim maintains, the Talmudic text
concerning “the three vows” (one of which limits aggressive politi-
cal and military action on the part of the Jews) and the ruling that
the prohibition against intermarrying with certain nations does not
apply because we can no longer identify who is from the proscribed
nations, suggests a measure of coexistence. In addition, despite all
these severe limits on when the people Israel can make peace with
non-Jews and what such a peace entails, some authorities do not
impose the conditions for peace laid down in Deuteronomy. And
when Jews are a minority, they may make arrangements with other
nations by which they would serve as arms suppliers to the non-Jew-
ish government. But this is not a treaty between equals.

What of the State of Israel today? It is clear that the conditional
peace discussed in Biblical and rabbinic sources “is not applicable or
attainable in current international affairs” Given this, is reconcilia-
tion or peaceful coexistence a halakhically viable objective? Zakheim
argues that the State of Israel, although fully sovereign, must never-
theless function within the constraints of the international commu-
nity within which it functions; it cannot become a hermit state. It is
in this context that he invokes the principles of mi-shum eivah and
darkei shalom (“because of enmity” and “the ways of peace”) — which
dictate keeping amicable relations with non-Jews — combined with
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a group of halakhic considerations (we can't identify descendants of
the ancient nations, there is no requirement to convert Palestinians
to the seven Noahide laws, not making peace could endanger Israel,
and others). With these factors operating, “consideration must be
given to the legitimate hopes of ordinary Palestinians...” Peace “isa
religious, halakhic value that can, and should, color Israeli policy”

* * *

The issues surrounding war in Jewish tradition strike at the heart of
vital and exciting issues in ethics, theology, law and philosophy of
Halakhah. The essays that follow, we hope, will help readers think
about contemporary dilemmas and Jewish tradition in a way that
is sensitive, sophisticated, rigorous, and informed. The delibera-
tions may well help us navigate through the urgent and terrifying
circumstances of today’s world."®

NOTES

1. To be sure, the war against terrorism does not fit the classical conception of war,
insofar as it is not waged against an army and involves enemy combatants without
uniforms.

2. Most of the points made in this section are found in Michael Broyde’s article and/
or in J. David Bleich, “Preemptive War in Jewish Law;” Contemporary Halakhic
Problems 111 (New York, 1989), 251-92. I outline here only the factors which could
justify going to war, and omit further requirements (discussed in Broyde), such
as extending an offer of peace or leaving room for people of the enemy popula-
tion to flee before commencement of hostilities, which operate only once a war is
recognized as proper. These additional requirements are discussed by Broyde.

3. See Sanhedrin 74a-b. A Jew is not only permitted but obligated to save the life of
someone who is pursued. Whether a non-Jew is obligated to kill a pursuer or merely
permitted to do so, which is a key question in our present context, is a matter of
debate. For sources, see Broyde, 69, n. 29 and 30.

4. Netziv, Haumek Davar, Gen. 9:5; for references to others who held or opposed this
view, see Broyde 46-47 and accompanying notes; Bleich 287-88.

5. See Sotah 44b. I leave to the side the term milhemet hovah, a term used by R.
Yehudah, which R. Yohanan suggests is synonymous with the term milhemet mitz-
vah as used by the Rabbis. On further complications regarding the use of terms;
see Bleich, “Preemptive War”

6. As per, for example, R. Abraham Isaac Kook, Mishpat Kohen (Jerusalem, 1985),
#144, Pp. 336-38.

7. The source of Maimonides’ ruling is not clear, but good candidates are Jerusalem
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Talmud, Sotah 8:10 and Babylonian Talmud Eruvin 45a. See Bleich, “Preemptive
Wars in Jewish Law;” 273-75.

This in contrast to Moses Nahmanides, addenda to Maimonides’ Sefer ha-Mitzvot,
negative prohibitions, no. 17. There Ramban requires consultation with urim ve-
tumim even in a milhemet mitzvah.

While self-defense is obviously licensed without a melekh, only a king may conscript
people to fight (see Bleich 283-84), and only if a battle is genuinely a “milhamah”
must Jews endanger themselves to save others; likewise, only in milhamah may
innocent life be taken, under certain conditions.

Maimonides does not mention this category in Laws of Kings, but does so in his
commentary to Mishnah Sotah 8:7.

See Bleich, “Preemptive War.” Bleich (p. 270) cites one authority, R. Yehiel Mikhel
Epstein, author of Arukh ha-Shulhan he-Atid (Hil. Melakhim 74:3-4), who consid-
ers Maimonides’ phraseology “to deliver Israel from an enemy she-ba aleihem” to
apply even when the enemy is merely suspected of having aggressive intentions.
However, Bleich notes that this view is not paralleled in any other commentary.
See Bleich, 289-91.

See Broyde’s article, pp. 48-51 and accompanying notes. As Broyde notes, this po-
sition is of limited relevance to Israel in its conflict with an enemy who does not
consent to restraining rules.

Maimonides, Letter on Astrology, trans. Ralph Lerner, in Isadore Twersky (ed.), A
Maimonides Reader (New York, 1972), 465.

The Sages took the four exemptions in this chapter to apply only to discretionary
wars (Sotah 44b).

I thank Rabbis Michael Broyde, Shalom Carmy, David Hertzberg and Jeremy
Wieder for helpful comments and discussion.



Just W&r& Just Battles
and Just Conduct in
Jewish Law: Jewish Law
[s Not a Suicide Pact!*

Michael ]. Broyde

Rabbi Jose the Galilean states: “How meritorious is peace? Even in time

» 1

of war Jewish law requires that one initiate discussions of peace:

I. PREAMBLE

About ten years ago I wrote an article® on the halakhic issues raised
by starting wars, fighting wars, and ending wars. Over the past five
years, as I have spoken about the topic on various occasions,’ the
article has been updated, modified, and expanded and it forms the
basis of some sections of this article.

Over the last five years, I have been privileged to serve as the

1
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rosh kollel (academic head) of the Atlanta Torah MiTzion Kollel,
where I give a daily shiur (lecture) to its members. I have had numer-
ous opportunities to speak with the Atlanta Torah MiTzion members
about many different halakhic issues, and halakhot related to war
is a regular topic of interest and discussion, as these members are
in Atlanta having only recently completed five years of combined
army service and serious Torah study in the course of their hesder
yeshiva experience.*

Yet year after year, presentations of my article never interested
any of these young men very much - they would listen politely (as
such is kavod ha-Torah), but displayed no real enthusiasm for the
theoretical topics put forward. What was of interest to these recent
Israeli soldiers in halakhot of war? The answer is simple. As soldiers,
they felt that they were not given enough real guidance to deal with
the practical issues of battlefield ethics — actually fighting a war as a
private, sergeant, or captain, with all of the moral ambiguities of the
combat encounter. In fact, upon examination, I found that many of
these halakhic issues are poorly addressed. The standard works that
deal with Jewish law in the army omit these matters and provide no
guidance at all as to basic issues related to fighting a war!®

The conceptual reason behind this absence of discussion is
pointed out by Rabbi Eliezer Yehudah Waldenberg in his responsa,®
when he addresses the question of governmental policy concern-
ing the obligation of rescuing captives (pidyon shevuyim). The basic
rule, well known in Jewish law, is that one may not ransom captives
for more than they are worth.” Rabbi Waldenberg was asked about
a government’s decision to send troops to rescue other captured
soldiers, even when more soldiers might or will be killed during
the mission than had been captured in the first place - which would
seem to violate the Talmudic rule. Rabbi Waldenberg responds by
positing two conceptual points. The first is that war is different from
individual ethics and has a different set of rules. The second is that
governmental decisions are different from individual decisions and
also follow a separate set of rules. By this, Rabbi Waldenberg means
that the basic halakhot of war allow the killing of human beings in
circumstances that are otherwise prohibited. Furthermore, a govern-
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ment, by dint of serving the vast national interest of many people,
is permitted - in situations of war - to consider diverse factors and
reach results predicated on a vast national interest or consensus, even
if it risks many lives for seemingly little real short-term gain. Thus,
a government could conclude, he states, that it is proper to lose the
lives of three soldiers to rescue one. (Of course, the reverse conclu-
sion is also possible, although he does not dwell on that prospect.)

These two startling observations, which I believe to be correct
and supported by many other sources in many different contexts
related to war,® cause one to realize that Jewish law’s view of com-
bat conduct and battlefield ethics is, in fact, much simpler than one
might think. If a government can choose as a matter of policy to
engage in retaliatory military action that risks the lives of its own sol-
diers and civilians in a time of war, does it not follow that it may do
so with enemy soldiers and civilians as well? Likewise, recognition
of the responsibility of the government for such difficult wartime
decisions would apply to the so-called Hannibal procedure, which
refers to instructions in the case where a soldier has been kidnapped
and the government realizes that it cannot rescue him. It then sets
out to kill the soldier, so as to avoid the long, drawn out demoralizing
situation of a soldier in enemy hands, when it concludes that such
a policy best serves the nation.” While controversial as a matter of
policy, it seems to be a valid option from the perspective of Jewish
law. In wartime, Halakhah permits even the killing of innocent civil-
ians as a side consequence of war. In this circumstance the govern-
ment has decided that it must kill the terrorists who engage in the
kidnapping of Israeli soldiers at any cost, and that cost might entail
the death of the soldiers who are taken prisoner. The soldiers who
are hostages are like innocent civilians, and their death by friendly
fire is not an act of murder by those who have shot them. This would
not be the case outside of the army setting.

Similarly, what might be otherwise considered outrageous
pressure in extracting the information needed to save a soldier the
government is seeking to rescue might well be permissible according
to Jewish law, assuming that it would be effective in extracting the
information, that less outrageous pressures would not be as effective,
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and assuming it is ordered by the army through a duly authorized
military order following the “chain of command,” and did not violate
international treaties.

This view - that all conduct in war that is needed to win is
permitted by Halakhah — was adopted by the late Rabbi Shaul Israeli,
judge of Supreme Rabbinical Court in Jerusalem, in a famous essay."°
Certainly there is a deep consensus that every violation of Jewish
law other than ervah and idolatry would be permitted in the course
of fulfilling valid military orders."* Moreover, it should seem quite
reasonable to argue that if, for example, someone sent in to kill the
enemy general — which we all agree is permitted in wartime — de-
termines as a matter of strategy that it is tactically more effective to
seduce the general, violating ervah, and steal the war plans than to
kill him, that it should be allowed. (This approach, however, is not
sufficient to explain the conduct of the heroine Yael in Judges 4:17-19,
as she was not a combatant at all [as the text points out]; thus, the
Talmudic rabbis resorted to a different rationale of averah lishmah
to defend her mauseh ervah.'?)

Let me take it to the next step. If the government can rescue
a soldier only by killing a dozen innocent infants in the enemy
camp, may it do that? Are enemy civilians more or less sacred than
one’s own soldiers, and if they are not less sacred as a matter of
technical Halakhah, might they be by dint of a presumptive horaat
shaah (temporary edict/suspension of law) that would permit such?
Indeed, the basic thrust of this introductory section of the paper
is that war has, by its very nature, an element of horaat shaah, in
which basic elements of “regular” Jewish law are suspended - once
‘killing’ becomes permitted as a matter of Jewish law, much of the
hierarchical values of Jewish law seem to be suspended as well, at
least to the extent that the ones who are hurt are people who also
may be killed. Rabbi Abraham Isaac Kook,'® for example, permits
the sacrifice of oneself as a form of horaat shauh that is allowed
by Jewish law to save the community. While the voluntary act of
heroic self-sacrifice and the killing of an unwilling victim are not
parallel, I think that one who would permit a Jewish soldier to kill
himself to save the community, would permit the killing of “less
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innocent” enemy solders or even civilians in such situations as well.
In grave times of national war, every battle and every encounter
rises to such a level, I suspect. Rabbi Joseph Karo in his commen-
tary to Maimonides’ Code explicitly notes that the power of a beit
din (rabbinical court) includes the authority not only to kill people
who are guilty of some violation of Jewish law but whose conviction
otherwise lacks in technical proof, but also to kill people who are
completely innocent, if in the judgment of the rabbinical court the
exigencies of the times require such.™ The authority for a beit din
to make such a determination stems from its leadership role over
the nation (manhigei ha-kehillah).'> The same ability thus applies
to duly authorized governments (secular and Jewish), and can be
relegated to their structures of military command.

Indeed, the Israeli army assumes such a responsibility. Consider
the following text from the Israel Defense Forces Code:

Purity of Arms. The 1DF serviceman will use force of arms
only for the purpose of subduing the enemy to the necessary
extent and will limit his use of force so as to prevent unneces-
sary harm to human life and limb, dignity and property. The
IDF servicemen’s purity of arms is their self control in use of
armed force. They will use their arms only for the purpose of
achieving their mission, without inflicting unnecessary injury
to human life or limb, dignity or property, of both soldiers
and civilians, with special consideration for the defenseless,
whether in wartime, or during routine security operations, or
in the absence of combat, or times of peace."®

The Talmud, in discussing why King David spared the life of Me-
phibosheth, son of Jonathan and grandson of Saul,'” when the
Gibeonites sought to have the remnants of King Saul’s family killed,
seems to recognize that in wartime the concept of hillul Hashem
(avoiding the desecration of God’s name) permits even the killing
of otherwise innocent civilians. In this particular case, these killings
were a naked act of retaliation, which the Talmud criticizes only as
lacking in the proper morality for the Jewish people. The Talmud
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makes no mention of the fact that the underlying act — the murder
of seven absolutely innocent people as an act of retaliation - violates

the Jewish law rules of murder. The reason that is so is clear. This re-
taliatory conduct in wartime does not violate any such prohibition."®
Indeed, this seems logical, as retaliation when done to teach a lesson

is not a general violation of Jewish law,"* and killing for a purpose is

not prohibited in wartime: thus, retaliatory killing in war is permit-
ted to the extent that it does not violate international treaties.

The same can be said for collective punishment of vast segments
of society for the active misconduct of the few. The final obligation
in the Noahide code - basic frameworks of commandments form-
ing the universal law code that Jewish law believes to be binding on
all humans - is dinim, commonly translated as “laws” or “justice”
Two vastly different interpretations of this commandment are found
among the early authorities, but they both share the basic approach
of permitting collective punishment. Maimonides rules that the
obligations of dinim require only that the enumerated Noahide laws
be enforced within the system of justice to be established - but that
absent such enforcement, all members of society may be punished.
He states:

How are all obligated by dinim? They must create courts and
appoint judges in every province to enforce these six com-
mandments and to warn the people about the need to obey the
law. A person who violates any of these seven obligations (may
be) (is)*° killed with a sword. For this reason the inhabitants
of Shekhem [the city] were liable to be killed*! since Shekhem
[the person] stole** [Dina], and the inhabitants saw and knew
this and did nothing.*®

Consequently, if one is in a situation where innocent people are
being killed by terrorist acts that cannot be stopped by catching
the perpetrators themselves, and those terrorists are supported
by a civilian population that passively protects them and does not
condemn them, collective punishment might well be permitted by
Jewish law.>* Nahmanides has a much more expansive conception
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of dinim, and would certainly permit regulations that include col-
lective punishment.*

Admittedly, this lengthy preamble is terribly disquieting, and it
heads in a direction that is deeply uncomfortable to me: Jewish law
has no “real” restrictions on the conduct of the Jewish army during
wartime, so long as the actions being performed are all authorized
by the command structure of the military in order to fulfill a valid
and authorized goal and do not violate international treaties. Sadly
enough, it might turn out that most of these unpleasant activities we
have considered might have to become tools in this quite gruesome
danse macabre to which the long term consequences of defeat are
too great to ponder. This is true both in the Jewish homeland and
our beloved America.

Of course, this does not mean that there are no limits to the law
of war. Rather, it means that the Jewish tradition does not impose
upon its adherents any intrinsic limitations on the Halakhah of war
except those that are derived from mutually agreed upon treaties or
conventions agreed to by the combatants. Those limitations — exter-
nal to Jewish law, but fully binding on all Jewish adherents - have the
status either of treaties (which as explained below in section v1 are
fully binding) or international law accepted by the parties (which I
explain elsewhere® are binding). Absent these mutually agreed upon
limitations, Jewish law has few, if any, rules of battle. This makes the
careful examination of proper guidelines especially important in
light of both Halakhah’s overriding commitment to general moral
conduct and the stresses of a wartime situation.

II. INTRODUCTION

This article reviews Jewish law’s attitude to an area of modern social
behavior that “law” as an institution has shied away from regulating,
and which “ethics” as a discipline has failed to successfully regulate:
war. In this area, as in many others, the legal and the ethical are
freely combined in the Jewish tradition. Unlike Jewish law’s rules
concerning “regular” war, regulations concerning those biblical
wars as those against Amalek and the Seven Nations are not based
on normative ethical values, but were designed to be used solely in
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the initial period of Jewish conquest of the land of Israel or solely
in circumstances where God’s direct divine commandment to the
Jewish nation was clear. Thus, “Jewish law” as used in this article
refers to that time period when direct visible divine direction in
and interaction with the world has ceased; it is methodologically
improper to discuss Jewish ethics in the presence of the active Divine
with any other system of ethics, since the active (acknowledged)
presence of the Divine changes the ground rules for ethical norms.
Normative Jewish law confines itself to a discussion of what to do
when the active divine presence is no longer in the world, and thus
normative rules are in effect. This distinction, and the distinction
between Old Testament Judaism and modern Jewish law, has been
lost to some commentators.*’

We will begin with a review of the legal or ethical issues raised
that can justify the starting of war (jus ad bellum). This issue is
crucial for any discussion of the ethics of the battlefield itself in the
Jewish tradition. As developed below, there are numerous different
theories as to why and when it is morally permissible to start a war
which will kill people. What theory one adopts to justify a war, and
what category of “war” any particular military activity is placed
in, significantly affects what type of conduct is legally or morally
permissible on the battlefield (jus in bello). The article continues by
addressing various ethical issues raised by military activities in the
order they would be encountered as hostilities advanced and then
receded, including a discussion of the issues raised by peace treaties
in the Jewish tradition.

This article demonstrates that the Jewish tradition has within it
a moral license that permits war (and killing) that differs from the
usual rules of self-defense for individuals. However, the permissi-
bility to “wage war” is quite limited in the Jewish tradition and the
requirement that one always seek a just peace is part and parcel of
the process that one must exercise to initiate a legitimate war. The
love of peace and the pursuit of peace, as well as the responsibility
to eradicate evil, all co-exist in the Jewish tradition, each in its place
and to be used in its proper time.
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ITI. GROUNDS FOR STARTING WAR

A. Jewish Law’s View of Secular Nations at War
Historically, Jews have been (and to a great extent, still are) a people
living in a Diaspora, foreigners in and, later, citizens of countries
where Jewish law was not the ethical or legal touchstone of moral
conduct by the government. Even as citizens of a host country;, it
is necessary for adherents to the Jewish legal tradition to develop a
method for determining whether that nation’s military activity is in-
deed permissible according to Jewish law. Should the host country’s
military activities be deemed a violation of Jewish law, Jewish law
would prohibit one from assisting that nation in its unlawful military
activity and certainly would prohibit serving in its armed forces and

killing soldiers who are members of the opposing army.*®

Two distinctly different rationales are extant to justify the use of
military force. The first is the general principle of self-defense, whose
rules are as applicable to the defense of a group of people as they are
to the defense of a single person. The Talmud?®® rules that a person
is permitted to kill a pursuer to save his or her own life regardless of
whether the person being pursued is a Jew or a non-Jew. While there
is some dispute among modern Jewish law authorities as to whether
Jewish law mandates or merely permits a non-Jew or bystander to
take the life of one who is trying to kill another, nearly all authorities

posit that such conduct is, at the least, permissible.*®
It is obvious that the laws of pursuit are equally applicable to
a group of individuals or a nation as they are to a single person.
Military action thus becomes permissible, or more likely obliga-
tory, when it is defensive in nature, or undertaken to aid the victim
of aggression. However, using the pursuer paradigm to analyze
“war” leads one to conclude that all of the restrictions related to this
rationale apply as well.>* War, if it is to exist legally as a morally
sanctioned event, must permit some forms of killing other than
those which are allowed through the self-defense rationale; the
permissibility of the modern institution of “war” as a separate legal
category by Jewish law standards cannot exist solely as a derivative

of these self-defense rules.
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There are a number of recent authorities who explicitly state
that the institution of “war” is legally recognized as a distinct moral
license (independent of the laws of pursuer and self-defense) to ter-
minate life according to Jewish law, even for secular nations. R. Naf-
tali Tzvi Yehudah Berlin®? argues that the very verse that prohibits
murder permits war. He claims that the term “At the hand of man,
his brother”** prohibits killing only when it is proper to behave in
a brotherly manner, but at times of war, killing that would otherwise
be prohibited is permitted. Indeed, such an opinion can also be found
in the medieval Talmudic commentary of Tosafot.>* Rabbi Judah
Loew (Maharal of Prague) in his commentary on Genesis 32, also
states that war is permitted under Noahide Law. He claims that this
is the justification for the actions of Simeon and Levi in the massacre
of the inhabitants of Shechem. Furthermore, by this analysis even
preemptive action, like the kind taken by Simeon and Levi, would
be permitted. Also, Maharal at least implies that the killing of civil-
ians who are not liable under the pursuer rationale is nonetheless
permissible. It is worth noting that the dispute between Jacob on
one side and Simeon and Levi on the other side as to the propriety
of their conduct in Shechem is one of the few (maybe the only)
incidents in the Torah where it is unclear who is ultimately correct.
R. Shlomo Goren® posits that Jacob was correct, and thus Maharal
of Prague is wrong.

Other authorities disagree. R. Moses Sofer ** seemingly adopts
a middle position and accepts that wars of aggression are never
permitted to secular nations; however, he does appear to recognize
the institution of “war” distinct from the pursuer rationale in the
context of defensive wars. A number of other rabbinic authorities
seem to accept this position as well.*”

Indeed, the approach of R. Israel Meir Kagan to halakhic
matters pertaining to Jewish soldiers in secular armies can only be
explained if there is a basic halakhic legitimacy to war by secular
(Noahide) nations, as R. Berlin claims. In his Mishnah Berurah,
R. Kegan permits conscription into a secular nation’s draft.*® Al-
though the central issues raised there regarding Sabbath violations
(hillul Shabbat) of a soldier are beyond the scope of this article,



War and Peace in the Jewish Tradition 11

Rabbi Kagan’s underlying view permits (and in some circumstances
mandates) military service, and when called upon, killing people
in the course of that duty: such can only be validated in a model of
lawful war by secular nations. The same view is taken by R. Moses
Feinstein as well as R. Yosef Eliyahu Henkin.*

One basic point needs to be made. It is not obvious to this
writer that the military conduct of the State of Israel cannot be
categorized under the rubric of “war” established by the above
sources. Although there is a known tendency to seek to justify the
conduct of the State of Israel in the context of “Jewish” wars (whose
parameters are explained below), there is an equally clear trend
among modern decisors of Jewish Law to seek to fit the conduct of
the State of Israel into the general (universal) idea of war, and not
the uniquely Jewish law model.*® Among the halakhic authorities
who advance arguments that can only stand if predicated on the
correctness of the approach of R. Berlin and others are Rabbis Shaul
Israeli, Yaakov Ariel, Dov Lior, Shlomo Goren and others.*! The crux
of this argument, often unstated, is that the government of Israel is
not bound to uphold the obligations of war imposed on a “Jewish
Kingdom” but merely must conduct itself in accordance with the
international law norms that R. Berlin mentions. In this model, the
rules discussed in the next section apply strictly to a Davidic dynasty,
and the real rules of war simply follow international law norms as
codified by treaties.

Of course, the approach of R. Berlin recognizes that treaties re-
strict the rights of combatants, but that exercise in self-restraint stems
from a voluntary decision to agree to such rules and is thus beyond
the scope of this paper and of limited applicability to the modern
wars against terrorism fought by both America and Israel. As Captain
Seltzer, formerly of the Judge Advocate General corps, notes:

Members of the armed forces of a party to a conflict and
members of militias or volunteer corps forming part of such
armed forces lose their right to be treated as Pows whenever
they deliberately conceal their status in order to pass behind
the military lines of the enemy for the purpose of gathering
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military information or for the purpose of waging war by de-
struction of life or property. Putting on civilian clothes or the
uniform of the enemy and engaging in combat are examples of
concealment of the status of a member of the armed forces and
qualify as a war crime. Unprivileged belligerents — or unlawful
combatants - may include spies, saboteurs or civilians who are
participating in the hostilities or who otherwise engage in unau-
thorized attacks or other combatant acts. They are not entitled to
POW status, but merely “humane treatment,” are prosecutable by
the captor, and may be executed or imprisoned. They are subject
to the extreme penalty of death because of the danger inherent
in their conduct.*?

Thus, conventions do not govern many of the unconventional tech-
niques increasingly employed even by national entities, let alone
terrorist armies (such as Hezbollah or the Iraqi resistance).

B. A Jewish Nation Starting a War

The discussion among commentators and decisors concerning the
issues involved in a Jewish nation starting a war is far more detailed
and subject to much more extensive discussion than the Jewish law
view of secular nations going to war.

The Talmud*® understands that a special category of permit-
ted killing called “war” exists that is analytically different from
other permitted forms of killing, like the killing of a pursuer or a
home invader. The Talmud delimits two categories of permissible
war: Obligatory and Authorized.** It is crucial to determine which
category of “war” any particular type of conflict is. As explained
below, many of the restrictions placed by Jewish law on the type of
conduct permitted by war is frequently limited to Authorized rather
than Obligatory wars.*

Before examining the exact line drawn by the commentators
to differentiate between Obligatory and Authorized wars, a more
basic question must be addressed: by what license can the Jewish
tradition permit wars that are not obligatory, with all of the result-
ing carnage and destruction? Michael Waltzer, in his analysis of the
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Jewish tradition, comes to the conclusion that optional or authorized
wars are fundamentally improper, and merely tolerated by the Jewish
tradition as an evil that cannot be abolished.*® Noam Zohar rightly
notes that such an answer is contrary to the basic thrust of the Jewish
commandments, and proposes that optional or authorized wars are
those wars whose moral license is clearly just, but whose fundamen-
tal obligation is not present, such as when the military costs of the
war (at least in terms of casualties) are high enough that it is morally
permissible to decline to fight.*” As will be explained further below,
I think this explanation is itself deeply incomplete, as the essential
characterization of war entails risk, and declining to fight due to
the cost would label all wars, other than those where the soldiers’
lives are directly and immediately at stake, to be optional. A third
answer is suggested by Rabbi Eliezer Waldenberg, who posits that
even authorized or optional wars are limited by the duty to insure
that all such wars have to be with the goal and intent to elevate true
faith and to fill the world with righteousness, to break the strength
of those who do evil, and to fight the battles of God.**

Rabbi Waldenberg’s view, then, is that these wars are like all
positive commandments that are not mandatory but are still con-
sidered good deeds. There is no obvious reason why all good deeds
must be mandatory in the Jewish tradition — some good deeds, and
some good wars, may be optional.*’

c. Obligatory vs. Authorized Wars

According to the Talmud,*® Obligatory wars are those wars started
in direct fulfillment of a specific biblical commandment, such
as the obligation to destroy the tribe of Amalek in biblical times.
Authorized wars are wars undertaken to increase territory or “to
diminish the heathens so that they shall not march” which is, as
explained below, a category of military action given different pa-
rameters by different authorities.” Maimonides, in his codification
of the law, writes that:

The king must first wage only Obligatory wars. What is an
Obligatory war? It is a war against the seven nations, the war
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against Amalek, and a war to deliver Israel from an enemy who
has attacked them. Then he may wage Authorized wars, which
is a war against others in order to enlarge the borders of Israel
and to increase his greatness and prestige.*?

Surprisingly enough, the category of “to deliver Israel from an
enemy...” is not found in the Talmud. In addition, the category of
preemptive war>® is not mentioned in Maimonides’ formulation of
the law even though it is found in the Talmud.

What was Maimonides’ understanding of the Talmud and how
did he develop these categories? These questions are the key focus of
a discussion on the laws of starting wars. The classic rabbinic com-
mentaries, both medieval and modern, grapple with the dividing line
between “a war to deliver Israel from an enemy who has attacked
them” and a war “to enlarge the borders of Israel and to increase [the
king’s] greatness and prestige.” Behind each of these approaches lies
a different understanding of when a war is obligatory, authorized, or
prohibited and the ethical duties associated with each category.

Judah ben Samuel al-Harizi’s translation of Maimonides’ com-
mentary on the Mishnah suggests that Maimonides was of the
opinion that an Obligatory war does not start until one is actually
attacked by an army; Authorized wars include all defensive non-
obligatory wars and all military actions commenced for any reason
other than self-defense.’* According to this definition, military ac-
tion prior to the initial use of force by one’s opponents can only be
justified through the “pursuer” or self-defense rationale. All other
military activity is prohibited.

R. Joseph Kapah, in his translation of the same commentary
of Maimonides, understands Maimonides to permit war against
nations that have previously fought with Israel and that are still
technically at war with the Jewish nation - even though no fighting
is now going on. An offensive war cannot be justified even as an
Authorized war unless a prior state of belligerency existed.>

R. Abraham diBoton, in his commentary on Maimonides’
Code (Lehem Mishneh),>® posits that the phrase “to enhance the
king’s greatness and prestige” includes all of the categories of au-
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thorized war permitted in the Talmud. Once again, all wars other
than purely defensive wars where military activity is initiated solely
by one’s opponents are classified as Authorized wars or illegal wars.
Obligatory wars are limited to purely defensive wars.

R. Menahem ben Meir (Meiri), in his commentary on the
Talmud,”” states that an Authorized war is any attack which is
commenced in order to prevent an attack in the future. Once hos-
tilities begin, all military activity falls under the rubric of Obliga-
tory. Similarly, R. Abraham Isaiah Karelitz (Hazon Ish) claims that
Maimonides’ definition of an Authorized war is referring to a use
of force in a war of attrition situation.”® In any circumstance in
which prior “battle” has occurred and that battle was initiated by
the enemy, the war that is being fought is an Obligatory one. Accord-
ing to this approach, the use of military force prior to the start of a
war of attrition is prohibited (unless justified by the general rules
of self-defense, in which case a “war” is not being fought according
to Jewish law.)

R. Yehiel Mikhel Epstein, in his Arukh ha-Shulhan he-Atid,
advances a unique explanation. He writes that the only difference
between an Authorized and an Obligatory war is the status of those
people exempt from being drafted - the categories mentioned in
Deuteronomy 20.° In an Obligatory war, even those people must
fight. However, he writes, the king is obligated to defend Israel “even
when there is only suspicion that they may attack us.” Thus the posi-
tion he takes is that vis-a-vis the government there is only a slight
difference between Authorized and Obligatory wars — the pool of
draftable candidates. *°

D. Summary
Jewish law regarding wars by secular governments thus can be di-
vided into three categories:

(1) War to save the nation that is now, or soon to be, under attack.
This is not technically war but is permitted because of the law
of “pursuer” and is subject to all of the restrictions related to
the law of pursuer and the rules of self-defense.
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(2) War to aid an innocent third party who is under attack. This
too, is not technically war, but most commentators mandate
this, also under the “pursuer” rationale, while some rule this
is merely permitted. In either case, it is subject to all of the
restrictions related to the “pursuer” rationale.

(3) Wars of self defense and perhaps territorial expansion. A
number of commentators permit “war” as an institution even
in situations where non-combatants might be killed; most
authorities limit this license to defensive wars.

So too, Jewish law regarding wars by the Jewish government can be
divided into three (different) categories:

(1) Defending the people of Israel from attack by an aggressive
neighbor. This is an Obligatory war.

(2) Fighting offensive wars against belligerent neighbors.

(3) Protecting individuals through the use of the laws of “pursuer”
and self defense from aggressive neighbors. This is not a “war”
according to the Jewish tradition.®*

Finally, it is crucial to realize that there are situations where war
is — in the Jewish tradition - simply not permitted. The killing that
takes place in such wars, if not directly based on immediate self-
defense needs,* is simply murder and participation in those wars
is prohibited according to Jewish law. (How one categorizes each
individual conflict can sometimes be a judgment about which rea-
sonable scholars of Jewish law might differ; that does not, however,
mean that such decisions are purely a function of individual choice.
As with all such matters in Jewish law, there is a manner and matter
for resolving such disagreements.®®) This statement, of course, is
incomplete. If Noahide law permits a war in situations that Jewish
law does not, and Jewish law recognizes the use of Noahide law as a
justification for such a war, then such wars cannot be a categorical
violation of Jewish law (in the sense of being prohibited for Jews to
engage in this conduct). I will leave that topic for another discus-
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sion, although the proper resolution of that matter has been hinted
at elsewhere.**

IV. BATTLEFIELD ETHICS
A. Type of War

The initial question that needs to be addressed when discussing bat-
tlefield ethics is whether the rules for these situations differ from all
other applications of Jewish ethics, or if “battlefield ethics” are merely
an application of the general rules of Jewish ethics to the combat situ-
ation. This question is essentially a rephrasing of the question: What
is the moral license according to the Jewish tradition that permits
war to be waged? As explained above, the Jewish tradition divides
“armed conflict” into three different categories: obligatory war, per-
missible war, and societal applications of the “pursuer” rationale.®®
Each of these situations comes with different licenses. The easiest
one to address is the final one, the pursuer rationale: battlefield eth-
ics based on the pursuer model are simply a generic application of
the [general] field of Jewish ethics relating to stopping one who is
an evildoer from harming (killing) an innocent person. While it is
beyond the scope of this article to completely explain that detailed
area of Jewish ethics, the touchstone rules of self-defense according
to Jewish law are fourfold: Even when self-defense is mandatory or
permissible and one may kill a person or group of people who are
seeking to kill one who is innocent, one may not:

(1) Kill an innocent®® third party to save a life;

(2) Compel a person to risk his or her life to save the life of an-
other;

(3) Kill the pursuer after his or her evil act is over as a form of
punishment.

(4) Use more force than minimally needed.®’

These are generic rules of Jewish law derived form different Talmudic
sources and methodologically unrelated to “war” as an institution.®®
Thus, the application of the rules of this type of “armed conflict”
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would resemble an activity by a police force rather than an activity
by an army. Only the most genteel of modern armies can function
in accordance with these rules.

On the other hand, both the situation of Obligatory war and
Authorized war are not merely a further extrapolation of the prin-
ciples of “self-defense” or “pursuer.” There are ethical liberalities (and
strictures) associated with the battlefield setting that have unique
ethical and legal rules unrelated to other fields of Jewish law or eth-
ics.®” They permit the killing of a fellow human being in situations
where that action - but for the permissibility of war — would be
murder. In order to understand what precisely is the “license to kill,”
it is necessary to explain the preliminary steps required by Jewish
law to actually fight a battle after war has been properly declared. It
is through an understanding of these prescriptions (and proscrip-
tions) that one grasps the limits on the license to kill one’s opponents
in military action according to Jewish law. Indeed, nearly all of the
preliminary requirements to a permissible war are designed to
remove non-combatants, civilians, and others who do not wish to
fight from the battlefield.

B. Seeking Peace Prior to Starting War

Two basic texts form Jewish law’s understanding of the duties soci-
ety must undertake before a battle may be fought. The Biblical text
states:

When you approach a city to do battle with it, you shall call
to it in peace. And if they respond in peace and they open the
city to you, all the people in the city shall pay taxes to you and
be subservient. And if they do not make peace with you, you
shall wage war with them and you may besiege them.”®

Thus the Bible clearly sets out the obligation to seek peace
as a prelude to any offensive military activity; absent the seeking
of peace, the use of force in a war violates Jewish law. Although
unstated in the text, it is apparent that while one need not engage
in negotiations over the legitimacy of one’s goals, one must explain
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what one is seeking through this military action and what military
goals are (and are not) sought.”! Before this seeking of peace, battle
is prohibited. The Tannaitic authority R. Jose the Galilean is quoted
as stating, “How meritorious is peace? Even in a time of war one
must initiate all activities with a request for peace.”” This procedural
requirement is quite significant: it prevents the escalation of hostili-
ties and allows both sides to rationally plan the cost of war and the
virtues of peace.

R. Shlomo Yitzhaki (Rashi), in his commentary on the Bible,”?
indicates that the obligation to seek peace prior to firing the first shot
is limited to Authorized wars. However, in Obligatory or Compulsory
wars there is no obligation to seek a peaceful solution. Indeed, such
a position can be found in the Midrash Halakhah.” Maimonides,
in his classic code of Jewish law disagrees. He states:

One does not wage war with anyone in the world until one seeks
peace with him. Thus is true both of Authorized and Obligatory
wars, as it says [in the Torah], “When you approach a city to
wage war, you shall [first] call to it in peace” If they respond
positively and accept the seven Noahide commandments, one
may not kill any of them and they shall pay tribute...”

Thus, according to Maimonides, the obligation to seek peace
applies to all circumstances where war is to be waged. Such an ap-
proach is also agreed to in principle by Nahmanides.”

It is clear, however, according to both schools of thought, that
in Authorized wars one must initially seek a negotiated settlement
of the cause of the conflict (although, it is crucial to add, Jewish law
does not require that each side compromise its claim so as to reach
a peaceful solution).”” Ancillary to this obligation is the need that
the goal of the war be communicated to one’s opponents. One must
detail to one’s enemies the basic goals of the war, and what one seeks
as a victory in this conflict.”® This allows one’s opponents to evalu-
ate the costs of fighting and to seek a rational peace. Peace must be
genuinely sought before war may begin.

A fundamental and very important dispute exists with regard
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to one facet of this obligation. Maimonides requires that the peaceful

surrender terms offered must include an acknowledgment of and

agreement to follow the seven Noahide laws, which (Jewish law as-
serts) govern all members of the world and form the basic ground-
work for moral behavior;” part and parcel of the peace must be the

imposition of ethical values on the defeated society. Nahmanides does

not list that requirement as being necessary for the “peaceful” ces-
sation of hostilities.®® He indicates that it is the military goals alone

which determine whether peace terms are acceptable. According to

Nahmanides, Jewish law would compel the presumptive “victor” to

accept peace terms that include all of the victors’ initial demands

save for the imposition of ethical values in the defeated society;

Maimonides would reject that rule and permit war in those circum-
stances purely to impose ethical values in a non-ethical society.®' To

this writer this approach seems very logical and provides the basis

for the comments of Rabbi Waldenberg that even Authorized wars

have to be with the goal and intent to elevate true faith and fill the

world with righteousness and fight the battles of God.*

c. The Civilian, the Siege,** and Standard of Conduct

The obligation to seek peace in the manner outlined above applies
to battles between armies when no civilian population is involved.
Jewish law requires an additional series of overtures for peace and
surrender in situations where the military activity involves attacking
cities populated by civilians. Maimonides states:

Joshua, before he entered the land of Israel, sent three letters
to its inhabitants. The first one said that those that wish to flee
[the oncoming army] should flee. The second one said that
those that wish to make peace should make peace. The third
letter said that those that want to fight a war should prepare
to fight a war.®*

Nor was the general obligation to warn the civilian population
enough to fulfill the obligation: Maimonides codifies a number of
specific rules of military ethics, all based on Talmudic sources:
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When one surrounds a city to lay siege to it, it is prohibited to
surround it from four sides; only three sides are permissible.
One must leave a place for inhabitants to flee for all those who
wish to abscond to save their life.®

Nahmanides elaborates on this obligation in a way that clearly ex-
plains the moral rationale by stating:

God commanded us that when we lay siege to a city that we
leave one of the sides without a siege so as to give them a place
to flee to. It is from this commandment that we learn to deal
with compassion even with our enemies even at time of war; in
addition, by giving our enemies a place to flee to, they will not
charge at us with as much force.*®

Nahmanides believes that this obligation is so basic as to require that
it be one of the 613 fundamental biblical commandments in Jewish
law. However, Nahmanides clearly limits this ethical obligation to
Authorized and not Obligatory wars, and this is agreed to by most
other authorities.®’

Essentially Jewish law completely rejects the notion of a “siege”
as that term is understood by military tacticians and contemporary
articulators of international law. Modern international law generally
assumes that in a situation where “the commander of a besieged
place expel[s] the non-combatants, in order to lessen the number of
those who consume his stock of provisions, it is lawful, though an
extreme measure to drive them back so as to hasten the surrender.”®®
Secular law and morals allow the use of the civilians as pawns in the
siege. The Jewish tradition prohibited that and mandated that non-
combatants who wished to flee must be allowed to flee the scene of the
battle. (1 would add, however, that I do not understand Maimonides’
words literally. It is not surrounding the city on all four sides that
is prohibited - rather, it is the preventing of the outflow of civilians
or soldiers who are seeking to flee. Of course, Jewish law would al-
low one to stop the inflow of supplies to a besieged city through this
fourth side.®®)
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This approach solves another difficult problem according to
Jewish law: the role of the “innocent” civilian in combat. Since the
Jewish tradition accepts that civilians (and soldiers who are sur-
rendering) are always entitled to flee from the scene of the battle, it
would logically follow that all who remain voluntarily are classified
as combatants, since the opportunity to leave is continuously present.
Particularly in combination with Joshua’s practice of sending letters
of warning in advance of combat, this legal approach limits greatly
the role of the doctrine of “innocent civilian” in the Jewish tradition.
Essentially, the Jewish tradition feels that innocent civilians should
do their very best to remove themselves from the battlefield, and
those who remain are not so innocent. If one voluntarily stays in a
city that is under siege, one assumes the mantle of a combatant.”

An analysis that seeks to distinguish between combatants and
civilians seems of value when one conceptualizes war in terms of a
designated battlefield with confined corners that people can inten-
tionally flee from if they wish to be civilians or run towards if they
wish to do battle. However, this paradigm of war seems ill-suited to
the majority of hostilities in the last century, and even more so of the
last decade. When one is fighting a war in a civilian area, these rules
seem to be the subject of a considerable amount of debate.

Not surprisingly, the contours of that debate have played out
with considerable force in the pages of Tehumin, a contemporary
periodical of the Religious Zionist community. Indeed, the earliest
modern discussion of this topic was presented by R. Shaul Israeli in
1954 in response to the killing of civilians by Israel Defense Forces
Unit 101 at Kibia (Qibya) in 1953.”* R. Israeli argues that civilians
who conspire to assist in the undertaking of military operations
can be killed through the pursuer rationale, as they are materially
aiding the murderers. (He notes that this is a basic distinction in
Jewish law between judicial punishment, which can only be meted
out to principals, and the pursuer rationale, which allows one to kill
someone who has joined a conspiracy to kill an innocent person, if
killing that conspirator will cause the end of the murderous act.’®)
Indeed, R. Israeli goes even further, and seems to adopt the view that
those who simply extend support to terror — by encouraging acts of
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violence with mere words - can be labeled combatants as well. This
is not, R. Israeli posits, any form of collective punishment, as only
people who are guilty (whether of murder or conspiracy to commit
murder) are actually being punished. However, as is obvious, this is
a vast expansion of the simple understanding of the rules of rodef, or
even the more complex statistical analysis of life-threatening activity
put forward by some modern aharonim (latter-day decisors).”?

This stands in sharp contrast with the approach taken by the
late R. Hayyim Dovid Halevi (author of the Aseh Lekha Rav series),
who categorically denies that the concept of pursuer can be applied
in situations other than when the person is actually threatening the
life of another person, and certainly may not be applied to cases
where the person under discussion is ‘merely’ a political supporter
of those who engage in such activities.”

The unintentional and undesired slaying of innocent civilians
who involuntarily remain behind seems to this author to be the one
“killing” activity which is permissible in Jewish law in war situations
that would not be permissible in the pursuer/self-defense situa-
tions. Just like Jewish law permits one to send one’s own soldiers
out to combat (without their consent) to perhaps be killed, Jewish
law would allow the unintentional killing of innocent civilians as a
necessary (but undesired) byproduct of the moral license of war.”®

In many ways, this provides guidance into the ethical issues
associated with a modern airplane- (and long range artillery-) based
war. Air warfare greatly expands the “kill zone” of combat and (at
least in our current state of technology) tends to inevitably result in
the death of civilians. The tactical aims of air warfare appear to be
fourfold: to destroy specific enemy military targets, to destroy the
economic base of the enemy’s war-making capacity, to randomly
terrorize civilian populations, and to retaliate for other atrocities
by the enemy to one’s own home base and thus deter such conduct
in the future by the enemy.

The first of these goals is within the ambit of that which is per-
missible, since civilian deaths are unintentional. The same would
appear to be true about the second, providing that the targets are
genuine economic targets related to the economic base needed to
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wage the war and the death of civilians are not directly desired. It
would appear that the third goal is not legitimate absent the desig-
nation of “Compulsory” or “Obligatory” war. The final goal raises a
whole series of issues beyond the scope of this article and could per-
haps provide some sort of justification for certain types of conduct
in combat that would otherwise be prohibited, although its detailed
analysis in Jewish law is beyond the scope of this paper and relates to
circumstances where retaliation or specific deterrence might permit
that which is normally prohibited.

R. Yaakov Ariel advances one possible explanation for this
killing of ‘innocent’ civilians that places this exception in a different
light. R. Ariel posits that war is, at its core, societal in nature and
thus different from pursuer rationales in its basic model. War is the
collective battle of societies, R. Ariel posits, and thus there are no
innocent civilians; even babes in their mothers’ arms are to be killed,
harsh as that sounds.”®

The Jewish tradition mandated a number of other rules so as
to prevent certain types of tactics that violated the norms of ethical
behavior even in war. Maimonides recounts that it is prohibited to
remove fruit trees so as to induce suffering, famine, and unnecessary
waste in the camp of the enemy, and this is accepted as normative
in Jewish law.*” In his enumeration of the commandments, Mai-
monides explicitly links this to the deliberate intention to expose the
enemy to undue suffering.”® Nahmanides adds that the removal of
all trees is permissible if needed for the building of fortification; it is
only when done to deliberately induce unneeded suffering that it is
prohibited. However, Nahmanides still understands the Jewish tra-
dition as requiring one to have mercy on one’s enemy as one would
have mercy on one’s own, and to not engage in unduly cruel activity.”
Even the greatest of scourges — exploitation of the female civilian
population of the enemy - was regulated under Jewish law.'*°

D. A Note on Nuclear War and Jewish Law
The use of nuclear technology as a weapon of mass destruction is
very problematic in Jewish law. In a situation resulting in Mutually
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Assured Destruction if weapons are used, it is clear that the Jewish
tradition would prohibit the actual use of such armaments if they
were to cause the large scale destruction of human life on the earth
as it currently exists. The Talmud'®* explicitly prohibits the waging
of war in a situation where the casualty rate exceeds a sixth of the
population. Lord Jakobovits, in an article written more than forty
years ago, summarized the Jewish law on this topic in his eloquent
manner:

In view of this vital limitation of the law of self-defense, it
would appear that a defensive war likely to endanger the sur-
vival of the attacking and the defending nations alike, if not
indeed the entire human race, can never be justified. On the
assumption, then, that the choice posed by a threatened nuclear
attack would be either complete destruction or surrender, only
the second may be morally vindicated.'*

However, one caveat is needed: It is permissible to threaten to
adopt a military strategy that one is in fact prohibited to implement
in order to deter a war. While one injustice cannot ever justify an-
other injustice, sometimes threatening to do a wrong can prevent the
initial wrong from occurring. Just because one cannot pull the nuclear
trigger does not mean one cannot own a nuclear gun.'** It is important
to understand the logical syllogism that permits this conduct. It is
forbidden — because of the prohibition to lie — to threaten to use a
weapon that one is prohibited from actually using. However, it can be
clearly demonstrated that lying to save the life of an innocent person
is permissible.'** Thus, this lie becomes legally justifiable to save
one’s own life too. An example proves this point: If a person sought
to kill an innocent party and one could not prevent that act by kill-
ing the potential murderer, one could threaten this person by saying,

“If you kill this innocent person, I will kill your children” While, of
course, one could not carry out the threat in response to the murder,
the threat itself would be a permissible deterrent because lying to
avoid a murder is permitted. This demonstrates that threatening to
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do that which one cannot actually do is generally permissible to save
a life. The possession of nuclear weapons is simply an amplification
of this logical analysis.

The overemphasis of the seriousness of the minor prohibition
to tell an untruth at the expense of letting a person die is an example
of an ethical valuation that is completely contrary to the Jewish
ethical norm. In general, the underemphasis of the biblical ethical
mandate of “not standing by while one’s neighbor’s blood is shed”
is the hallmark of those who adopt a system of pacifistic ethics and
explains why such an ethical direction is contrary to Jewish law. If
one could save a life by telling a lie, such a lie would be mandatory
in Jewish ethics.

The use of tactical (battlefield) nuclear weapons designed solely
to be used on the field of battle (assuming that such weapons ex-
ist and have the stated limited effect), in circumstances where the
complete destruction of the combatants would be permissible (such
as after the proper warning and peace seeking), would be acceptable
as well in Jewish law.

E. Summary

In sum, there clearly is a license to wage particular kinds of war
and kill certain people in the Jewish tradition. However, in order to
exercise this license, one must first seek peace; this peace must be
sought prior to declaring war, prior to waging a battle, and prior to
laying a siege. While war permits killing, it only permits the inten-
tional killings of combatants. Innocent people must be given every
opportunity to remove themselves from the field of combat.

V. FIGHTING ON THE SAME TEAM:
ETHICS WITHIN THE ARMY

Judaism not only mandates a particular type of ethical behavior
towards one’s enemies, but compells one to adopt certain rules of
conduct towards one’s own soldiers as well. The Torah explicitly
addresses the question of who shall be compelled to fight in a war.
It states:
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And when you approach the time for battle, the priest shall ap-
proach and speak to the people. He should say to them, “Listen
Israel, today you are approaching war with your enemies; do
not be faint in heart; do not be fearful and do not be alarmed;
do not be frightened of them. Because God, your God, is go-
ing with you to battle your enemies and to save you.” And the
officers shall say to the people “Who is the person who has
built a house and not yet dedicated it? He should return to his
house lest he die in battle and another dedicate it. Who is the
person who has planted a vineyard and never used the fruit?
He should leave and return lest he die in battle and another use
the fruit. Who is the person who is engaged to a woman and
has not married her? He should leave and return home lest he
die in battle and another marry her” And the officers should add
to this saying “Who is the person who is scared and frightened
in his heart? He should leave and return lest his neighbor’s heart

grow weak as his has”*%°

Two distinctly different exemptions are present in the Torah.
The first is that of a person whose death will cause a clear incomplete-
ness in an impending life cycle event. The second is a person whose
conduct is deleterious to the morale of the army as a whole. While
the position of Maimonides is unclear, Rabbi Abraham ben David of
Posquiéres (Ravad) immediately notes that these two categories of
exemptions are different in purpose and application.'°® Ravad states
that the exemptions which relate to impending life cycle events ap-
ply only to an Authorized war; in an Obligatory war all must fight.
However, he states that it is possible that the exemption for one who
is fearful would apply even to an Obligatory war.'®’

The Talmud'®® explains this second exemption in two differ-
ent ways. Rabbi Akiva states that it refers to a person who is lacking
the moral courage to do battle and to see combat and watch people
perish. Rabbi Yossi asserts that the fearfulness describes a person
whose personal actions have been sinful (and who is thus afraid
that in wartime he will be punished for his sins).'*® Most authorities
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maintain that one who is fearful of the war to such a degree that
he classifies for such an exemption is compelled to take this defer-
ral - it is not optional;'*® Jewish law prohibits one who is of such
character from fighting."'! While one could claim that this type of
an exemption is a form of selective conscientious objection, such an
understanding of the law would be in error. A person who “objects
is not given an exemption; certainly a person who is physically and
psychologically capable — but who merely opposes this particular
war — can be compelled to fight. It is only a form of psychological
unfitness that earns one this type of exemption.

However, the most important limitation on this exemption is
that it is limited to Authorized wars. In Obligatory wars, all who can,
must fight.''? Although one modern commentator seeks to argue
that this is a basic model of a voluntary army,'** I do not think that
this argument is cogent. Rather, given the nature of a threat posed
by a mandatory war, all - even those who are basically unfit - need
to serve. Since the nation is in danger, the long term planning which
allows those who have unfinished tasks to be exempt from fighting
obviously is less relevant.

In addition to the question of who serves, Jewish law mandates
certain ethical norms on the battlefield so as to ensure certain moral
behavior. For example, the Torah requires, and it is quoted in the
Midrash Halakhah and codes, that basic sanitary rules be observed
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while in military encampment.

VI. PEACE TREATIES

The book of Joshua recounts that when the Gibeonites tricked the
Jews into ratifying a treaty with them, they were not subsequently
attacked because “We swore [not to attack them] by the name of the
God of Israel and thus we cannot touch them.”*** Even though the
treaty was entered into under fraudulent pretexts, the Jewish people
maintained that the treaty was morally binding on them. Indeed,
Maimonides in his classic medieval code of Jewish law, basing him-
self almost exclusively on this Biblical incident, codifies the central
rule of treaties as follows:
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It is prohibited to lie [or breach] in treaties and it is prohib-
ited to make them [the defeated nation] suffer after they have
settled and accepted the seven commandments.'*®

Rabbi David Ibn Zimra (Radvaz), in his commentary on Mai-
monides there, explains that “this is learned from the incident of
the Gibeonites, since breaking one’s treaties is a profanation of God’s
name.”'"” According to this rationale, the reason why the Jewish na-
tion felt compelled to honor its treaty with the Gibeonites - a treaty
that in the very least was entered into under false pretenses — was
that others would not grasp the full circumstances under which the
treaty was signed, and would have interpreted the breach of the treaty
as a sign of moral laxity on the part of the Jewish people. One could
argue based on this rationale that in circumstances where the breach
of a treaty would be considered reasonable by others, it would be
permissible to breach.''®

Rabbi Levi ben Gershon (Ralbag) understands the nature of the
obligation to observe treaties differently; he claims that the reason
the treaty with the Gibeonites had to be honored was that the Jewish
nation “swore” to observe its obligation and the nations of the world
would have otherwise thought that the Jewish people do not believe
in a God and thus do not take their promises seriously (collectively
and individually).'"’

Rabbi David ben Kimhi (Radak) advances an even more radical
understanding of the nature of this obligation. Among the possible
reasons he advances to explain why the treaty was honored - even
though it was actually void because it was entered into based solely
on the fraudulent assurances of the Gibeonites - is that others would
not be aware that the treaty was really void and would (incorrectly)
identify the Jewish nation as the breaker of the treaty. This fear, that
the Jewish nation would be wrongly identified as a treaty breaker, he
states, is enough to require that the Jewish nation keep all treaties
duly entered into.'*°

Each of these theories, whatever the precise boundaries of the
obligation to keep treaties is based on, presupposes that treaties are
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basically binding according to Jewish law.'?! It is only in the case of
a visibly obvious breach of the treaty by one party that the second
party may decline to honor it. Thus, Jewish law accepts that when a
war is over, the peace that is agreed to is binding. Indeed, even in a
situation where there is some unnoticed fraud in its enactment or
ratification, such a treaty is still in force.

VII. CONCLUDING COMMENTS

When one reviews the rules found within Jewish law for waging war,
one grasps a crucial reality of Jewish military ethics. The moral li-
cense that “war” grants a person or a country varies from situation to
situation and event to event. The Jewish tradition treats different per-
missible wars differently. The battle for vital economic need carries
with it much less of a moral license than the war waged to prevent
an aggressive enemy from conquering an innocent nation. Jewish
law recognized that some wars are simply completely immoral, some
wars are morally permissible but grant a very limited license to kill,
and some wars are a basic battle for good with an enemy that is evil.
Each of these situations comes with a different moral response and
a different right to wage war. In sum, it is crucially important to
examine the justice of every cause. However, violence is the service
of justice is not to be abhorred within the Jewish tradition.
Another point must be kept in mind. In the mid-1950s, Presi-
dent Dwight Eisenhower conducted a lengthy strategic review of the
defensive options available to the United States during the Cold War.
During the course of the review, it became clear that undertaking
a conventional arms defense of Europe against the massive array
of Warsaw Pact troops was a task that America (and Europe) was
economically unprepared to do. It would require a tripling of the
defense budget, the reinstitution of a near universal draft and the
significant raising of taxes, all steps the American people would have
been unprepared to take. Yet the defense of Europe was vital.
Eisenhower formulated the United States response with three
defensive axioms. First, the U.S. would never start a war with the
Warsaw Pact; second, the U.S. reserved the right to first use of nuclear
weapons; and finally, such weapons would be targeted against civil-
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ian centers should war be initiated by the Soviets. '**> These policies
prevented another world war from breaking out, as the Soviets
were genuinely afraid of the massive destruction of their civilian
populations.

We now know that President Eisenhower understood that these
strategies were unethical if implemented in a war, but furthermore
recognized that absent these policies, another world war would
break out, and Europe might be overrun. Thus, he authorized these
exact policies, notwithstanding his deep reservations about them
(and perhaps even unwillingness to actually implement them in
wartime).'?* Furthermore, to give these unethical policies ‘teeth, he
promoted officers to be in command who provided a demeanor and
mindset of being ready, willing and able to order a nuclear response
without ethical reservations.'** Such was needed to ensure that the
policy - at its core, a bluff - would be effective.

And it was. The Cold war was won on a bluff, with not a single
shot fired between the superpowers.

The articulation of the halakhot of war has an element of this
type of public policy in it. War law is thus not an area where it is
wise to actually articulate one’s own ethical limits, as one must as-
sume that both friend and foe read the literature. One should not
expect candid statements of the limits of Halakhah (Jewish law), as
such might be like Eisenhower announcing that the nuclear option
is merely a bluff. Bluffs only work if others are uncertain that one
is bluffing.'*

We all pray for a time where the world will be different - but
until that time, Jewish law directs the Jewish state and the American
nation do what it takes (no more, but no less, either) to survive and
prosper ethically in the crazy world in which we live.

NOTES

*Cf. Terminiello v. City of Chicago, 337 U.S. 1, 37 (1949) (Jackson, J., dissenting): “There

is danger that, if the Court does not temper its doctrinaire logic with a little practical

wisdom, it will convert the constitutional Bill of Rights into a suicide pact”

1. Lev. Rabbah, Tzav, 9.

2. Michael Broyde, “Fighting for Peace: Battlefield Ethics, Peace Talks, Treaties and
Pacifism in the Jewish Tradition,” in Patout Burns, ed., War and its Discontents:
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10.

11.

12.

13.

14.

15.
16.

Pacifism and Quietism in the Abrahamic Traditions (Georgetown University Press,
1996), 1-30.

See, e.g., Michael Broyde, “Battlefield Ethics in the Jewish Tradition,” 95 Annual
Proceedings of the American Society for International Law (2001), 92-98 (published
in 2002).

On the ideology of hesder yeshivot see e.g., R. Aharon Lichtenstein, “The Ideology
of Hesder,” Tradition, 19:3 (Fall 1981), 199-217.

Thus both R. Yitshak Kofman’s Ha-Tzava ke-Hilkhatah (Kol Mevaser, 1992) and the
more standard Hilkhot Tzava by R. Zekharyah Ben-Shelomoh (Yeshivat Sha’alvim,
1988) leave them out completely and focus exclusively on questions of ritual obser-
vance of Jewish law in the army setting. For an excellent review of Hilkhot Tzava,
see Michael Berger, Book Review, Tradition, 25:3 (Spring 1991), pp. 98-100.

Tzitz Eliezer 12:57 and 13:100.

Shulhan Arukh, Yoreh Deah 252:4.

The starting point for such a list is the thoughtful article by R. Shaul Israeli in Amud
ha-Yemini 16, which has produced a wealth of intellectual progeny on parade in
nearly every issue of Tehumin by such luminary authors as R. Yaakov Ariel, R.
Shlomo Goren, R. Ovadya Yosef, and many others. There are no less than 64 articles
dealing with war-related issues in the 23 volumes of Tehumin, the overwhelming
number of which agree with the starting point of R. Israeli.

These Hannibal procedures have become a source of some controversy in Israel,
where for nearly twenty years they have been standing orders in the case of a
kidnapping. See Sara Leibovich-Dar, “Rescue by Death,” Ha-Aretz, May 22, 2003
(article number 996968), which states that the three Israeli soldiers whose remains
were recently returned where killed in such a fashion.

R. Shaul Israeli, “Military Activities of National Defense (Heb.),” first published in
Ha-Torah ve-ha-Medinah 5/6 (1953-54): 71-113, reprinted in his Amud ha-Yemini
(rev ed., Jerusalem, 1991) as Ch. 16, 168-205.

See e.g., R. Yaakov Ariel, “Gezel ha-Goy be-Milhamah,” Tehumin 23:11-17 (5763).
Although yefat toar requires discussion, this matter is different in that such conduct
is not directly engaged in as part the pursuit of a valid military goal, but rather the
law represents an attempt to address an issue that relates to troop morale and other
such issues. See also note 100.

See Yalkut Shimboni, Shoftim 247 and the comments of R. Moses Isserles, Responsa
of Rama 11 and R. Jacob Reischer, Shevut Yaakov 2:117.

See Mishpat Kohen 143.

R. Joseph Karo, Kessef Mishneh on Maimonides, Hilkhot Mamrim (Laws of Rebels)
2:4-5 (see also notes of Radvaz there) as well as Hilkhot Sanhedrin (Laws of Courts)
24:4.

See R. Abraham Kahana-Shapiro, Dvar Avraham 1:1.

The Spirit of the IDF: The Ethical Code of the Israel Defense Forces, 1995 version,
emphasis added. It is worth noting that when the code was rewritten in concise, bul-
let-point form in 2001, the language of the Purity of Arms clause was updated:
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17.
18.

19.

20.

21.
22.

23.
24.

25.

26.

27.

28.

29.
30.

Purity of Arms — The 1DF servicemen and women will use their weapons and
force only for the purpose of their mission, only to the necessary extent and will
maintain their humanity even during combat. 1DF soldiers will not use their
weapons and force to harm human beings who are not combatants or prisoners
of war, and will do all in their power to avoid causing harm to their lives, bodies,
dignity and property (The Spirit of the IDF, 2001 version, available online at
wwwi.idf.il/DOVER/site/mainpage.asp?sl=EN&id=32).

Among other revisions (including decreased emphasis of the term ‘unnecessary’),
the newer version actually seems to maintain that the Israeli military reserves
greater latitude to determine the extent that force — and collateral harm - is neces-
sary and appropriate.

Yevamot 79a, but see Tosafot ad loc., s.v. Armoni u-Mefiboshet.

See e.g. the comments of Rashi, ad loc., s.v. ve-al yithallel shem shamayim.

For a recent, excellent work on this topic, see Tzvi H. Weinberger and Boruch
Heifetz, Sefer Limud le-Hilkhot Bein Adam la-Havero (vol. 2): Lo Tikom ve-Lo Titor
(Tsefat, 2003), which notes this point many times.

See R. Ahron Soloveitchik, “On Noachides,” Beit Yitzhak 19:335-338 (5747), and see
also R. Joab Joshua Weingarten, Helkat Youv, Tanyana 14 for the uncertainty of the
translation.

See Genesis 34.

As to why Maimonides uses the word “stole” to describe abduction, see Sanhedrin
55a and R. Moses Sofer, Hatam Sofer, Yoreh Deah 19.

Maimonides, Hilkhot Melakhim (Laws of Kings), 9:14.

And this is without any notion of horaat shaah; See opinion of Kessef Mishneh supra,
text accompanying note 14.

Commentary of Nahmanides, Genesis 34:14. For more on this dispute see Michael
Broyde, “Jewish Law and the Obligation to Enforce Secular Law;” in D. Shatz & C.
Waxman eds., The Orthodox Forum Proceedings vI: Jewish Responsibilities to Society
(1997), 103-143, which discusses the duties of citizenship from a Jewish law view.
For more on Nahmanides’ position, see R. Shlomo Goren, “Combat Morality and
the Halakhah,” Crossroads 1:211-231 (1987).

Michael J. Broyde, “A Jewish Law View of World Law;” Emory Law Journal 54 (2005
Special Edition): 79-97.

See e.g., Maj. Guy B. Roberts, “Note: Judaic Sources of and Views on the Laws of
War,” Naval Law Review 37 (1988): 221.

For precisely such a determination in the context of the Vietnam war, see David
Novak, “A Jewish View of War;” in his Law and Theology in Judaism vol. 1 (New
York, 1974), 125-135.

Sanhedrin 74a-b.

Jewish law compels a Jew to take the life of a pursuer (Jewish or otherwise) who
is trying to take the life of a Jew; Shulhan Arukh, Hoshen Mishpat 425:1. Minhat
Hinnukh says that this is permissible but not mandatory for a non-Jew; see R. Joseph
Babad, Minhat Hinnukh, positive commandment 296. R. Shelomoh Zevin argues
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31.
32.
33.
34.
35.
36.
37

38.
39.

with this position, claiming that it is an obligation; see R. Shelomoh Yosef Zevin,
Le-Or ha-Halakhah: Beayot u-Verurim (2"¢ ed., Tel Aviv: Tziyoni 1957), pages 150-57.
Other modern commentaries also disagree with the Minhat Hinnukh; for a sum-
mary of the discourse on this point, see R. Yehudah Shaviv, Betzur Eviezer, (Tzomet,
1990) pages 96-99, who appears to conclude that most authorities are in agreement
with R. Zevin’s ruling; see also R. Yitzhak Schmelks, Beit Yitzhak, Yoreh Deuh 11,
162 and Novellae of R. Hayyim Soloveitchik on Maimonides, Hilkhot Rotzeah 1:9. For
an excellent article on this topic, and on the general status of preemptive war in
Jewish law, see R. J. David Bleich, “Preemptive War in Jewish Law;,” Contemporary
Halakhic Problems 1v (Ktav, 1989), 251.

What precisely these restrictions are, will be explained infra section 111:A.

R. Naftali Tzvi Yehudah Berlin, Haamek Davar, Genesis 9:5.

Genesis 9:5; In Hebrew, “Mi-yad ish ahiv”

Tosafot Shevuot 35b, s.v. katla had.

R. Shlomo Goren, “Combat Morality and the Halakhah.

R. Moses Sofer, Hatam Sofer, Yoreh Deah 1:19.

See e.g., R. Abraham Kahana-Shapiro, Dvar Avraham, 1:11; R. Menachem Zemba,
Zera Avraham #24. The issue of selling weapons to non-Jewish nations is addressed
in an essay of R. J. David Bleich, “Sale of Arms,” in his Contemporary Halakhic
Problems 111, 10-13. In this essay, he demonstrates that the consensus opinion
within Jewish law permits the sale of arms to governments that typically use these
weapons to protect themselves from bandits.

R. Israel Meir Kagan, Mishnah Berurah 329:17.

Similar sentiments can be found in R. Samson Raphael Hirsch, who clearly
enthusiastically endorses military service for one’s own country; see Horeb at
PP- 461-463. A similar but murkier view can be found in R. David Tzvi Hoffman,
Responsa Melamed le-Ho'il 42-43. R. Joseph Elijah Henkin states in a letter written
on December 23, 1941:

On the matter to enlist to volunteer for the Army: In my opinion, there is a
difference between the rules of the army which existed before now in America
and England, and the obligation of the army now. Before, when the entire army
consisted only of volunteers, and during wartime they called upon volunteers
by appealing to sacrifice for one’s own people and country, then certainly
everyone was required to take on the burden; but now that there is obligatory
service, and the obligations are changed and reorganized according to need and
function, I see no reason why one should volunteer to go, so that someone else
will be exempted, for there are boundaries to this — there needs to be a space,
uniforms, and weapons for them...So now the correct way is a middle position:
everyone should fulfill the obligation placed on him by the government and
intend to improve his nation in every area and function he performs, not to
show indifference nor get riled up against the Allies (reprinted in R. Yehudah
H. Henkin, Responsa Benei Banim 1V, pp. 93-94).
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40

43.

44

45.

46

47.

48
49

R. Moses Feinstein reaches a similar conclusion in Iggerot Moshe Yoreh Deah
2:158, s.V. u-be-davar where he writes, “Even more so, when one is drafted into the
army, where even more so one is obligated is serve in the Army under the principle
of din malkhut” On a personal note, I can attest to the prevalence of this practice
in the Orthodox community of Germany during World War 1, as my great uncle
Jacob Buehler 0.8.m. was killed in the battle of Verdun in 1916 fighting as a member
of Kaiser Wilhelm’s army.

. See for example, a fine article (with whose conclusion I do not agree) by
Ya'acov (Gerald) Blidstein, “The Treatment of Hostile Civilian Populations: The
Contemporary Halakhic Discussion In Israel,” Israel Studies 1:2 (1996): 27-44.

. For R. Lior, see “Gishat ha-Halakhah le-Sihot ha-Shalom bi-Zmanenu,” Shvilin

33:35 (5745): 146-150. The others are referenced above, and yet others are cited in
Blidstein’s article, supra note 40. Many other contemporary Israeli poskim could
be added to this list.

. Captain Yosefi M. Seltzer, “How the Laws of Armed Conflict Have Changed,” in

this volume.
Sotah 44b.

. The word reshut is sometimes translated as “permitted;” this is not correct, for rea-
sons to be explained infra. R. Joseph Karo, in Kessef Mishneh (Hilkhot Melakhim 6:1)
further divides the category of “Obligatory” into two categories, “Compulsory” and

“Commanded.” Thus, some modern commentaries divide the types of war into three.
While this division is not incorrect, the legal differences between “Commanded”
and “Compulsory” wars are not very significant; for this reason this article will
continue to use the common bifurcation rather than any other type of division, as
does the Mishnah and Maimonides.

Or perhaps on “Compulsory” wars according to those who accept a trifurcation of
the categories; see note 44.

. Michael Waltzer, “War and Peace in the Jewish Tradition,” in The Ethics of War, ed.
T. Nardin (Princeton, 1997).

Noam Zohar, “Can a War be Morally Optional?” Journal of Political Philosophy 4:3
(1996): 229-241.

. Tzitz Eliezer 13:100.

. From this it is clear that the Jewish tradition neither favors pacifism as a value
superior to all other values nor incorporates it as a basic moral doctrine within
Judaism. Judaism has long accepted a practical form of pacifism as appropriate in
the “right” circumstances. For example, the Talmud recounts that in response to the
persecutions of the second century (c.E.), the Jewish people agreed (literally: took
an oath) that mandated pacifism in the process of seeking political independence
or autonomy for the Jewish state (Ketubot 111a). This action is explained by noting
that, frequently, pacifism is the best response to total political defeat; only through
the complete abjuring of the right to use force can survival be insured. So too, the
phenomena of martyrdom, even with the extreme example of killing one’s own
children rather than allowing them to be converted out of the faith, represents a
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50.

51.

52.
53.
54.

55-

56.

form of pacifism in the face of violence; See e.g., Haym Soloveitchik, “Religious Law
and Change: The Medieval Ashkenazic Example,” A7s Review 12:2 (1987): 205-223
and Shulhan Arukh, Yoreh Deuh 151 for a description of when such conduct is
permissible.

However, it is impossible to assert that a pacifistic tradition is based on a deeply
rooted Jewish tradition to abstain from violence even in response to violence. It
is true that there was a tradition rejecting the violent response to anti-Semitism
and pogrom; yet it is clear that this tradition was based on the futility of such a
response rather than on its moral impropriety. Even a casual survey of the Jewish
law material on the appropriateness of an aggressive response to violence leads one
to conclude that neither Jewish law nor rabbinic ethics frowned on aggression in all
circumstances as a response to violence. See e.g. Shulhan Arukh, Hoshen Mishpat
421:13 and 426:1 which mandate aggression as a response to violence. That is, of
course, not to say that pacifism as a tactic is frowned on. Civil disobedience as a
tactic to gain sympathy or as a military tactic of resort in a time of weakness is
quite permissible.

R. Maurice Lamm in his seminal essay on pacifism and selective conscientious
objection in the Jewish tradition concludes by stating:

It must be affirmed that Judaism rejected total pacifism, but that it believed
strongly in pragmatic pacifism as a higher morally more noteworthy religious
position. Nonetheless, this selective pacifism is only a public, national decision,
and not a personal one. (Maurice Lamm, “After the War — Another Look at
Pacifism and Selective Conscientious Objection,” in Contemporary Jewish Ethics,
M. Kellner, ed. [New York, 1978], 221-238).

Sotah 44b.

The Talmud additionally recounts that there are three ritual requirements for an
Authorized war to commence. The details of the ritual requirements for such a war
are beyond the scope of this paper; see generally, Bleich, supra note 30 and Zevin,
“Ha-milhamah” in his Le-Or ha-Halakhah.

Maimonides, Hilkhot Melakhim s5:1.

“To diminish...,” supra text accompanying notes.

See Maimonides’ commentary to Sotah 8:7. Maimonides’ commentary to Mishnah
was originally written in Arabic. This version, printed in the commentary section
appended to the Vilna edition of the Talmud, is the most common translation.
See Translation of R. Joseph Kapah, Mishnah Sotah 8:7. This is generally considered
the better translation. For more on the distinction between the two translations
of Maimonides Commentary on the Mishnah, see R. ]. David Bleich, “Preemptive
War in Jewish Law;” Tradition 21:1 (Spring 1983): 3-41, pp. 9-11.

Commenting on Maimonides, id. R. David bar Naftali Hirsch, Korban ha-Edah
(in his addendum, Shiurei Korban, to the Palestinian Talmud, 8:10) has a slightly
narrower definition, which is very similar to diBoton. An authorized war may
be undertaken “against neighbors in the fear that with the passage of time they
will wage war. Thus, Israel may attack them in order to destroy them.” Thus, an
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57-

58.
59.

60.

61.

62.
63.

64.

65.

66.

authorized war is permitted as a preemptive attack against militaristic neighbors.
However, war cannot occur without evidence of bellicose activity.

R. Menahem ben Meir, Commentary of Meiri to Sotah 43b.

See R. Abraham Isaiah Karelitz, Hazon Ish, Moed 114:2. He writes, “they kill Israel

intermittently, but do not engage in battle”

See infra, Section v.

See R. Yehiel Mikhel Epstein, Arukh ha-Shulhan he-Atid, Melakhim 74:3-4. The

thesis of Noam Zohar (at note 47 above) is buttressed by the approach of the Arukh

ha-Shulhan.

In addition, the varying types of wars are flexible, not rigid. Armed aggression

can begin as being permissible because of “pursuer” and then, due to a massive

unwarranted counter-attack by the enemy, can turn into an Obligatory war; after

the battlefield has stabilized the war can become an Authorized war.

See R. Joseph Karo, Beit Yosef, Hoshen Mishpat 425:6—7 (uncensored version).

For further discussion of this issue, see Shulhan Arukh, Yoreh Deah 242 and com-
mentaries ad locum.

See R. Shaul Israeli, Amud ha-Yemini 16. For an example of this type of discussion,
see Michael Broyde and Michael Hecht, “The Return of Lost Property According to

Jewish & Common Law: A Comparison,” The Journal of Law and Religion 13 (1996):

225-254, Michael Broyde and Michael Hecht, “The Gentile and Returning Lost

Property According to Jewish Law: A Theory of Reciprocity, Jewish Law Annual

XIII (2000): 31-45.

And prohibited wars. Perhaps the most pressing ethical dilemma is what to doina

situation where society is waging a prohibited war and severely penalizes (perhaps

even executes) citizens who do not cooperate with the war effort. This question is

beyond the scope of the paper, as the primary focus of such a paper would be the

ethical liberalities one may take to protect one’s own life, limb, or property in times

of great duress; see e.g., R. Mordecai Winkler, Levushei Mordekhai 2:174 (permit-
ting Sabbath violation to avoid fighting in unjust wars); but see R. Meir Eisenstadt,
Imrei Eish, Yoreh Deuah 52.

The question of who is “innocent” in this context is difficult to quantify precisely.
One can be a pursuer in situations where the law does not label one a “murderer”
in Jewish law; thus a minor (Sanhedrin 74b) and, according to most authorities,
an unintentional murderer both may be killed to prevent the loss of life of another.
So, too, it would appear reasonable to derive from Maimonides’ rule that one who

directs the murder, even though he does not directly participate in it, is a murderer,
and may be killed. So, too, it appears that one who assists in the murder, even if
he is not actually participating in it directly, is not “innocent;” see comments of
Mabharal of Prague on Genesis 32. From this Maharal one could derive that any
who encourage this activity fall within the rubric of one who is a combatant. Thus,
typically all soldiers would be defined as “combatants.” It would appear difficult,
however, to define “combatant” as opposed to “innocent” in all combat situations

with a general rule; each military activity requires its own assessment of what is
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67.

68.

69.
70.

71.

72.

73-
74.

75-

76.

77

78.

79.

needed to wage this war and what is not. (For example, sometimes the role of
medical personnel is to repair injured troops so that they can return to the front

as soon as possible and sometimes medical personnel’s role is to heal soldiers who

are returning home, so as to allow these soldiers a normal civilian life.) See also

the discussion below.

This last rule has been subject to a considerable amount of renewed examination

in light of the analysis of R. Yitzhak Zeev Soloveitchik that one may, as a matter of
right, kill a rodef (pursuer) as he is a gavra bar katila (someone deserving to be put

to death who has the status of “living dead”). While Blidstein, supra n. 40, notes

that it is surprising how quickly that theoretical analysis has moved into practi-
cal halakhah, I am not surprised at all, and this is part (I suspect) of the dramatic

impact conceptual lamdut has had on normative halakhah, a topic worthy of an

article in its own right.

For a discussion of these rules generally, as well as various applications, see R. Joseph

Karo, Shulhan Arukh, Hoshen Mishpat 425 (and commentaries). In addition, R.
Jacob ben Asher, Tur, Hoshen Mishpat 425 contains many crucial insights into the

law. (However, the standard text of this section of the Tur has been heavily censored,
and is not nearly as valuable a reference as the less widely available uncensored

version.)

See Section I.

Deuteronomy 20:10-12.

See e.g., Numbers 21:21-24, where the Jewish people clearly promised to limit their

goals in return for a peaceful passage through the lands belonging to Sihon and

the Amorites.

Lev. Rabbah, Tzav, 9.

Rashi, commentary to Deuteronomy 20:10.

Sifri 199, commenting on id. One could distinguish in this context between

Obligatory wars and Commanded wars in this regard, and limit the license only to

wars that are Obligatory, rather than merely Commanded. It would appear that such

a position is also accepted by Ravad; see Ravad commenting on Hilkhot Melakhim

6:1 and Commentary of Malbim on Deuteronomy 20:10.

Maimonides, Hilkhot Melakhim 6:1.

See his commentary on id.

I would, however, note that such is clearly permissible as a function of prudent

planning. Thus, the Jewish nation offered to avoid an authorized war with the

Amorites if that nation would agree to a lesser violation of its sovereignty; see

Numbers 21:21.

Of course, there is no obligation to do so with specificity as to detailed battle plans;

however, a clear assertion of the goals of the war are needed.

Hilkhot Melakhim 6:1. These seven commandments are: acknowledging God; pro-
hibiting idol worship; prohibition of murder; prohibition of theft; prohibition of
incest and adultery; prohibition of eating the flesh of still living animals; and the

obligation to enforce these (and others, perhaps) laws. For a discussion of these

laws in context, see Arukh ha-Shulhan he-Atid, Hilkhot Melakhim 78-80.
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82.
83.
84.
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86.

87.

88.

89.
90.

91.

92.

Commentary of Nahmanides on Deuteronomy 20:1; of course, if after the sur-
render, a Jewish government were to rule that society, such a government would
enforce these seven laws; however, it is not a condition of surrender according to
Nahmanides.

This is just one facet in the debate between Maimonides and most other authorities
as to whether Jewish law requires the imposition of the Noahide code on secular
society. Elsewhere (Hilkhot Melakhim 8:10), Maimonides explains that in his opin-
ion there is a general obligation on all (Jews and non-Jews) to compel enforcement
of these basic ethical rules even through force in all circumstances; see also Hilkhot
Melakhim 9:14 for a similar sentiment by Maimonides. Nahmanides disagrees with
this conception of the obligation and seems to understand that the obligation to
enforce the seven laws is limited to the non-Jewish rulers of the nation, and is of
a totally different scope; for a general discussion of this, see R. Yehudah Gershuni,
Mishpetei Melukhah 165-167. It is worth noting that a strong claim can be made
that Tosafot agrees with Nahmanides in this area; see Tosafot, Avodah Zarah 26b,
s.v. ve-lo moredim.

Tzitz Eliezer 13:100, supra at note 48.

Or naval blockade.

Hilkhot Melakhim 6:5. Maimonides understands the Jerusalem Talmud’s discussion
of this topic to require three different letters. If one examines Shevi’it 6:1 closely,
one could conclude that one can send only one letter with all three texts; see Arukh
ha-Shulhan he-Atid, Hilkhot Melakhim 75:6-7.

Hilkhot Melakhim 6:7.

Supplement of Nahmanides to Maimonides’ Book of Commandments, Positive
Commandment #4 (emphasis added).

Id. See also Minhat Hinukh 527. R. Gershuni indicates that the commandment is
limited to Compulsory wars, rather than Commanded wars. His insight would seem
correct; Mishpetei Melukhah commenting on id. It is only in a situation where total
victory is the aim that such conduct is not obligatory.

Charles C. Hyde, International Law (Boston, 1922), §656; for an article on this topic
from the Jewish perspective, see Bradley Shavit Artson, “The Siege and the Civilian,”
Judaism 36:1 (Winter 1987): 54-65. A number of the points made by R. Artson are
incorporated into this article, although the theme of the purpose of the Jewish
tradition in the two articles differs somewhat.

See R. Yehiel Mikhel Epstein, Arukh ha-Shulhan he-Atid, Hilkhot Melakhim 76:12.
Although I have seen no modern Jewish law authorities who state this, I would
apply this rule in modern combat situations to all civilians who remain voluntarily
in the locale of the war in a way which facilitates combat.

R. Shaul Israeli, “Military Activities of National Defense (Heb.),” first published in
Ha-Torah ve-ha-Medinah 5/6 (1953-54): 71-113, reprinted in his Amud ha-Yemini
(rev ed., Jerusalem, 1991) as Ch. 16, 168-205.

To the best of my knowledge, this principle is first cogently noted by R. Meir Simha
of Dvinsk in Or Sameah, Hilkhot Rotzeah 1:8.
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93. For examples of this, see R. Abraham Isaiah Karelitz, Hazon Ish, Ohalot 22:32
and R. Isser Yehudah Unterman, Shevet mi-Yehudah 1:8. (See also R. Unterman’s
analysis of heart transplantation, “Beayat Hashtalat Lev me-Nekudat Halakhah,
in Torah she-be-al Peh 11 (1969):11-18 and Noam 13:4 (1971):1-9). Both of these
authorities employ statistical analysis to delimit Jewish law status. Regarding the
rules of pursuit — one may kill a person as a pursuer only in a situation where the
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Philosophical
Perspectives on Just War

Herb Leventer

Imagine that a spaceship lands on another planet. It seems to be
uninhabited except for lots of alien chicken-like creatures. The crew
sets up camp where the alien nests had been, and even takes a few
of the eggs to make an omelet. When some bigger aliens see this,
they scurry over and peck away at the astronaut. He kicks them
away, killing one.

Was any wrong done in this scenario? From the astronauts’
point of view, clearly not. But suppose the government had been
enlightened enough to include in the crew a philosopher. He might
see things differently, especially when a later ship arrives to estab-
lish a permanent base, settling in many areas previously filled with

“chicken” nests, relying on regular forays to gather eggs, and caus-
ing frequent fighting off and killing of the “roosters” who protested.
The philosopher might say that his crew had done wrong in taking
over the planet, since it was not empty and ownerless, but already

45
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inhabited by the chicken-aliens; that the eggs, like the land, were the
chickens’ property and so it was theft to take them; that the crew
had committed murder in killing the roosters who protested; that
we were not justified in assuming that simply because the aliens
looked like chickens, they were mere animals with no rights. Perhaps
they are simply a different type of life form. We would have to study
them to see if they had reason, created institutions like marriage
and government, engaged in complex behavior - for if they did,
they would have the same rights as we humans do. And by violating
those rights, we would have committed an act of aggression, and
have started an unjust war.

A situation like this actually did occur five hundred years
ago, with the Spanish discovery, conquest, and settlement of South
America. And King Ferdinand of Spain did send philosophers along
with the warrior-explorers.

In 1514, when an early Spanish expedition landed on the main-
land of South America, the conquistadors, before entering a village,
would stop a few hundred feet away and read a declaration.' The
first part was a brief capitulation of world history leading up to the
papacy of Alexander vI and his donation of the New World to the
king of Spain. The second part, which gave the declaration its name,
required the Indians to accept the king as their lord and to allow the
faith to be preached. If they accepted immediately, they would be
peaceful subjects. If not, they would be subjugated by force and we

“shall take you and your wives and children, and shall make slaves
of them...and we shall take away your goods...and we protest that
the deaths and losses which shall accrue from this are your fault....
And that we have said this to you and made this Requirement, we
request the notary here present to give us his testimony in writing.”
This declaration was dutifully read thousands of times over the
next few years as Mexico, Peru, and the rest of the New World were
conquered. Often, it would be read to the wind from the deck of the
ship before it landed, or to the empty forest, or to passing peasants
who had no power, and almost always it would be read to people
who, not knowing Spanish, would have no idea what was being said.
It certainly looked like an empty charade - and many contempo-
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raries made predictable fun of it. Why, then was it read? And does
it deserve its reputation as an example of the silliness of mandating
rules to govern the conduct of soldiers on campaign?

Soon after the discovery of the Americas in 1492, priests and
friars were sent to convert the natives to Christianity. Many of the
Dominicans who went were outraged at the treatment of their po-
tential converts — the massacres, enslavement, expropriation of land
and property, and use of force to convert — and saw themselves as the
protectors of their new charges. They raised these issues with their
superiors in Spain, and even petitioned King Ferdinand himself. As
a sincere Christian, concerned with acting justly, he was troubled
by these protestations. To answer them, and provide a defense of
the justness of the conquest, he convened a forum of leading clergy
and professors of philosophy to discuss the issue.” The issues were
the legitimacy of the existing government of the natives, their right
to own property, whether they had the same human rights as Euro-
peans or were “natural slaves,” and just what wrong they had done
that would justify using force against them.

The answer given by the forum was a defense of the justness
of the conquest, but with several provisos, the main one being that
it would be unjust to attack without giving the Indians a chance to
peacefully accept Spanish sovereignty. A document, the “Require-
ment,” was written to provide a means to make such an offer, after
which warfare would be justified.

Of course, this was a legalistic sham, which ignored most of
the real issues raised by the Dominican friars. But the debate con-
tinued, and Ferdinand and his successor Charles convened many
other forums to discuss them. The issue was also the subject of
several courses of lectures at the universities, and our knowledge of
the debates comes from the student notes of courses given by the
leading theologian at the University of Salamanca, the Dominican
Francesco de Vitoria. In the 1530s, he gave lectures on the American
Indians and on the laws of war.?

Vitoria starts by asking by what right the Spaniards claimed
dominion over the Indians’ lands. He rejects the reliance on the 1493
grant by Pope Alexander. Vitoria was a conciliarist, who rejected the
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idea that the Pope had any temporal authority, much less the power
to make gifts like the 1493 Bull of Donation of the New World to King

Ferdinand. So the right could only come if the Indians, who seemed

to own their land, were actually incapable of exerting true dominion,
or if they were the equivalent of children, who in law could not yet

control their property but needed a guardian. Four possible grounds

for such a denial of dominion had been suggested: that they were

sinners, non-Christians, madmen, or irrational. Vitoria rejects the

first two as simply mistaken in law,* and the last two as mistaken in

fact, since all evidence shows that the Indians were both sane and

rational, as evidenced by their creation of an ordered society with

laws, governing bodies, and commerce. The fact that the Indians

were clearly not as educated, and their civilization not as advanced,
as Europeans’ might put them in the position of immature children,
in which case Spain could, perhaps, act as their guardian, but this

would clearly be a temporary situation of control. The Indians clearly
owned their land, and Spanish conquest would seem to be theft,
unless the land had been acquired in a just war, after which, accord-
ing to the customary law of nations, it would be just to enslave the

vanquished and expropriate their property.’

A just war, then, is the only way to secure a just title to the land.
Vitoria quickly rejects three reasons that had commonly been given:
difference of religion, enlargement of empire, and glory and wealth

“cannot be a cause of just war.” Rather, “the sole and only cause for
waging war is when harm has been inflicted.... The cause of the just
war is to redress and avenge an offence.... If the barbarians deny
the Spaniards what is theirs by the law of nations, they commit
an offense against them. Hence, if war is necessary to obtain their
rights, they may lawfully go to war” The strongest claims of rights
violated by the Indians are axiomatically asserted to be the right that
all men have to travel and settle freely in any country and the right
to preach. A derivative right is the right to intervene to protect the
new converts from persecution. Finally, if the stories of cannibal-
ism and human sacrifice turned out to be true, the Spaniards would
have the right to intervene to protect the innocent victims from
egregious violations of natural law. But, “not every or any injury
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gives sufficient ground for waging war” because “the effects of war
are cruel and horrible - slaughter, fire, devastation.” This is a plea
for proportionality: it is wrong to respond to “trivial offenses” with
war. There is an obvious problem here of defining “triviality” — each
prince is prone to exaggerate the degree of “harm” he has suffered.
“It is possible that they act in vincible error, or under the influence of
some passion.” The solution is not to trust any one man; the prince
should consult other wise men, and he should especially “listen to
the arguments of the opponent” as part of a careful examination
of the “justice and causes of war.... One must consult reliable and
wise men who can speak with freedom and without anger or hate
or greed. This is obvious.”
Vitoria concludes with a series of apodictic statements about
“what and how much may be done in the just war?” The overall tone
is permissive; basically, if the war is just, “one may do everything nec-
essary for the defence of the public good”” 1t is lawful to seize the goods
of the enemy to pay for the costs of the war; not only to destroy their
fortresses, but also to “set up garrisons in his territory, if that is nec-
essary” and to occupy them to ensure future security; and to “teach
the enemy a lesson by punishing them for the damage they have
done” But what of the “innocent” - the civilians, the non-soldiers,
the women, and children? Here, Vitoria is basically permissive, but
suggests voluntary moderation: “it is occasionally lawful to kill the
innocent not by mistake, but with full knowledge...if this is an ac-
cidental effect,” for example, in storming a city, where you know you
will be “burning the innocent along with the combatants” because
“it would otherwise be impossible to wage war against the guilty” But
we must retain a sense of proportionality - if the garrison is “not of
great importance for eventual victory;” or if you would have to kill
a “large number of innocents...in order to defeat a small number of
enemy combatants,” such killing is not permissible. What of people
who are currently innocent, “but may pose a threat in the future,’
like the children of Saracens, who are likely to fight us when they
grow up? It would be “utterly wrong” to kill them, because they
have not yet committed a crime. We can also confiscate property,
impose tribute, enslave the people, and reorganize the government.
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2]

In general, one should aim “not for the destruction of his opponents’
but for the establishment of peace, and therefore be moderate in both
fighting and ending the war.

How did Vitoria know all of this? He relied on a thousand-year
tradition of discussion of the criteria of justice in fighting wars and
of reconciling the political imperatives of killing in war with the
religious teachings of Christianity, which would seem to condemn
killing as immoral. This had started in the fifth century with Augus-
tine and reached its height in the thirteenth century with Aquinas.

THE HISTORICAL BACKGROUND
TO JUST WAR THEORY

Augustine was the first figure in the newly triumphant Christian
church to reverse the early literal interpretations of Jesus’s teaching,
which would seem to make all killing, even in war, a sin. For instance,
when Jesus says “resist not evil, but if any one strike thee on the right
cheek, turn to him the left also,” Augustine explains that “what is
required here is not a bodily action, but an inward disposition.”®

But the permission to kill in warfare is based mainly on God’s
granting to kings of the right and obligation to ensure the “peace
and safety of the community” Given this divine origin, the people
must obey even an “ungodly king,” even if he gives an “unrighteous
command.” Also, the killing they do at his command is guiltless,
because “actions in battle were not murderous, but authorized by
law.” Further, the evil in warfare is not that people are killed (there
is nothing intrinsically evil in “the death of some who will soon
die in any case”). Rather, “the real evils in war are love of violence,
revengeful cruelty...lust of power, and such like”

Augustine distinguishes the social good from one’s personal
good, public from private morality, selfishness from altruism. He is
skeptical that killing in self-defense is justified. In his dialogue, On
Free Will,” he admits that civil law does not punish and even “gives
the wayfarer the right to kill a robber to save his own life,” but sees
this as a concession to human weakness. It “permits the people that
it governs to commit lesser wrongs to prevent the commission of
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greater. For the death of one who lies in wait to kill another is a much
slighter thing than that of one who would merely save his own life”
But he goes on to say “I do not see how these men, though blame-
less under the law, can be altogether blameless; for the law does not
compel them to kill, but leaves it in their power.” In a very stoic twist,
Augustine asserts that it is a sign of “concupiscence” to put such high
value on something that is transient, not really central to who you
are, i.e., on your mere body as opposed to your soul. For your soul
cannot “be taken away by killing the body;” and if it could, it would
be of small value and not worth killing for. “Wherefore, while I do
not condemn the law that permits such people to be killed, I do
not see how to defend those who kill them?” In short, to kill in self-
defense is wrong, because it puts too high a value on (one’s own)
physical life in this world, as opposed to life in the world to come,
but to kill in war involves no wrong, because “soldiers do not thus
avenge themselves, but defend the public safety””® So, killing in war is
precisely the one exception to the normal Christian rule condemn-
ing the taking of life.

Eight centuries later, Aquinas made two additions to this Chris-
tian justification of war: the doctrine of double effect® and the list
of three criteria that make a war just.

Aquinas defends killing in self-defense. While agreeing with
Augustine that “killing is only allowed by action of public authority
for the common good,” he posits that one can perform an act that
has two different effects (“saving one’s own life,” and “killing the
attacker”) while only intending one of those. The morality of the
action is determined only on the basis of what one intended, not
what incidentally also happened. Thus, in the case of self-defense,
if one’s intent is only to save one’s own life, but the act also has the
secondary effect of killing the attacker, the act remains justified.
Moderation is required - if you can save yourself from the attacker
without killing him, that is, of course, preferable; if you use more
force than necessary, even intending only to save yourself, your
action becomes illicit because of the lack of proportionality. This

“doctrine of double effect” is the classic defense of “collateral damage”
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and killing of the innocent in siege situations (or, in modern warfare,
bombing where it is not possible to avoid hitting non-combatants
along with the military target.)

Aquinas specifies “three conditions for a just war:” (1) the ruler
must have proper authority, (2) “a just cause is required,” that is, the
enemy must “deserve such a response because of some offense on
their part,” and (3) you must have “right intention...[that is] not out
of greed or cruelty, but for the sake of peace, to restrain evildoers and
assist the good.” He concludes that “even if the war is initiated by a le-
gitimate authority and its cause is just, it can become unjust because
of evil intentions.” This formulation became particularly influential
after Aquinas’ “code,” the Summa Theologiae, became the standard
textbook of church doctrine after about 1500. Christian writers from
Vitoria to our own day cite it as unquestioned authority.

PRINCIPLES OF JUST WAR THEORY

Just war theory is a secularization of the Christian defense of the
morality of war codified by Aquinas.’® The expansion and secular-
ization of just war theory occurred in the 17t century, especially
in the writings of Grotius. The wars of the Protestant Reformation
of the 16" century showed that a religious justification was not sat-
isfactory, since the warring parties differed precisely on what the
Christian texts meant. The wide spread of warfare, both in space and
in time, made the issue of justification of more immediate concern
than ever before. The end of feudalism reduced the effectiveness
of the informal constraints of the “chivalric ethic,” as did the mass,
popular nature of religious wars. The need for an alternative to reli-
gious theory coincided with (and perhaps helped to make popular)
the growth of neo-stoic philosophy, which included an expansion
of the concept of “natural law” This based morality on the innate
ideas, discoverable by reason and introspection, a process available
to any rational man, and not requiring or dependent on any divine
revelation. Much of modern political theory (like ideas about a social
contract and human rights) derived from the same movement.
Hugo Grotius, a Dutch jurist, wrote The Law of War and Peace'
in 1625, in the midst of the Thirty Years War. One of his main
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concerns was to limit the bloodshed of war. The 17t* century saw a
major change in the way wars were fought (this has been called the
“military revolution”).'? The most obvious change was the perfection
of guns and artillery, which made it possible to aim more accurately
and thus kill more effectively. This also made the problem of col-
lateral civilian casualties (during sieges) more common than it had
previously been. The second was the expansion in size of armies by
more than an order of magnitude (most battles of the 15t century
“Hundred Years War” were between armies of less than a thou-
sand - there were only a thousand British soldiers at Agincourt, for
instance), whereas in the Thirty Years War, the figure was usually in
the tens of thousands. The third change was the professionalization
of the armies - they were now trained and drilled to act in unison,
obey orders, allowing for complex strategies, and insuring that most
of the men in the field actually fought (the wearing of uniforms, and
the printing of training manuals, were 17th century innovations).
Grotius’s task was to elaborate a set of rules and constraints
on the conduct of war that could win general assent. How can one
discover what “reason” requires? Grotius saw that appealing to any
contemporaries, or to himself, would not find acceptance - the
Catholic would distrust a Protestant, the Baptist a Calvinist, and so
on. Rather, all could agree on the wisdom of the ancients, the Greek
and Roman writers. Most of the examples given to justify his points
(that poisoning wells of the enemy is wrong, that killing a soldier
holding a flag of surrender is wrong...) are taken from ancient
texts. Grotius demonstrates a certain ambiguity on just what he is
proving with his citations. Sometimes he refers to them as examples
of the “law of nations,” sometimes as “natural law;,” sometimes the
“custom of peoples.” But, whatever the goal, History, it seems, is the
best teacher.
Grotius notes that there is sometimes a difference between the
law of nations and the law of nature. His main example is poisoning.
“If you are permitted to kill a man, it makes no difference from the
standpoint of the law of nature whether you kill him with a sword or
by poison...[for he] has deserved to die. But the law of nations - if
not of all nations, undoubtedly of the better kind - has now for a
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long time forbidden the killing of an enemy by poison. The agree-
ment was reached out of consideration for the general welfare, to
keep the dangers of war...from spreading too far” Contrariwise,
the law of nations had from ancient times to his day allowed the
killing of prisoners and hostages, while the law of nature forbids it.
Grotius uses examples like this to emphasize that the international
law that his book is creating is different from and superior to either
of its two sources"’

Of course, the publication of a philosopher’s defense of limits
on the conduct of war had no direct effect on the way military lead-
ers or politicians actually fought. Yet it did help to create a climate
of opinion among the leaders of society. The book was reprinted
and translated many times over the next few hundred years, and it
became part of the accepted wisdom of enlightenment intellectuals
(much like Beccaria’s Crimes and Punishments, which was concerned
with the domestic equivalent of war). When the nations of Europe
began formally to create an international law in the mid-19** century,
Grotius’ insights were incorporated in the several Geneva and Hague
conventions from 1857 to 1907, which in turn were influential in the
programs of the League of Nations after World War 1 and the United
Nations after World War 11. Concurrently, many individual states
wrote rules of military conduct for their own armed forces, the most
influential being Lieber’s code for the Union forces during the Civil
War, which was copied by the Prussian Army, among many others,
and incorporated wholesale into the 1899 Hague Convention 11, on
the Laws and Customs of War On Land.**

A significant change occurred in the nature of just war theory
in the period from Grotius to the First World War. There was a shift
away from concern with justice in the initiation of war to concern
with justness in the fighting itself. The main reason for this was the
development of the theory of sovereignty of the territorial state,
which developed after the Peace of Westphalia ended the Thirty
Years War. The assumption now was that every sovereign nation
had an inherent right to start a war for whatever reason it chose, in
whatever it defined as its own self-interest. This was the doctrine
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of “reason of state.” This combined with the jealous guarding of self-
interest by maneuvers to maintain a “balance of power” in Europe,
and, as imperial expansion grew in the 19" century, throughout the
colonial world as well. War was simply a political tool to maintain
and fine-tune this strategic balance. Clausewitz’s On War (1822) is
the reflection of this: war is simply a continuation of politics, in
need of no justification, and subject to no limits. For the Christian
just war theorists, the main limit on war was at the first step, the
initiation of hostilities; for the 18-19t" century politicians who be-
lieved in raison detat, it was only in the course of fighting that limits
could be thought of. This is why most of modern discussion and
legislation about just war focuses mainly on the conduct of armies
during war.

In our times, “just war theory” is usually defined as a set of half
a dozen criteria for justifiably starting a war and for the kind of kill-
ing that can be done in the course of the fighting. For most thinkers,
all of the criteria must be met for the war to be considered just:

1. Formal declaration by the proper authority in that particular
state.

2. Just cause, usually aggression, along with a list of clearly un-
just causes, like economic benefit; expansion of your ideology,
religion, or political system; territorial expansion, etc. There
is an ongoing debate on whether humanitarian intervention,
supporting one side in a civil war, or preventive action are
possible just causes.

3. Right intention; the goal must be not just to resist the aggres-
sion or right the wrong, but also to live with the perpetrator
afterwards, i.e., to achieve peace. From this derives the obliga-
tion to rebuild the defeated enemy’s economic and political
structure after the fighting ends and the obligation to restrain
the viciousness of the actual fighting, so as not to preclude the
possibility of both sides living together in peace afterwards.

4. Last resort, or, more accurately, resort to arms should not be
one of your first responses to the wrong.'®
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5. Recognition that the enemy is still a human, thus limiting
what you can do to him during the battle, as well as when he
is captured or defeated.

6. Civilian immunity, or, more accurately, discrimination in the
fighting between Combatants and noncombatants.

A background condition, which is relevant to many of these
six conditions, is proportionality. Since war always involves killing,
and frequently escalates out of control to even more horrible acts,
one should calculate whether this enormous cost is worth bearing
to start a war to right a relatively trivial wrong or, during the war,
whether a particular battle is worth fighting to gain a small tactical
advantage. An otherwise just war can become unjust if it fails either
of these tests of proportionality.

Let us see how this tradition treats some of the topics of this
symposium.

The obligation of the soldier to fight is usually assumed, and
rarely discussed. Grotius is typical: “what a slave is in a household,
a subject is in a state, and hence...by nature undoubtedly all sub-
jects may be taken to serve in war”'® The historical fact that most
societies have given exemptions (to clergy, for example) is just an
example of where the law of nations goes beyond what is required
by natural law. In cases where the justness of the war is itself in
doubt, the citizen is obligated to defer to the authorities, if only for
the sake of civil peace and to reinforce the general rule that every-
one is better off if everyone obeys the laws. However, when you
are certain that the war is wrong, then both Aquinas and Vitoria,
but not Grotius, agree that you should refuse to fight, rather than
rely on the defense of obedience to superior order; since you are
sure that the war is unjust, you personally no longer have a right to
kill. All the 19t and 20t century codes, from Lieber to the Hague
and Geneva Conventions, agree that a soldier can be punished for
obeying an order which itself is a violation of the laws of war, but it
was only in the aftermath of World War 11 that a formal recognition
was given, with the creation of tribunals like the one at Nuremberg,
and the explicit elaboration of the legal category “war crimes.” This
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specifically included the provision that “the fact that any person
acted pursuant to the order of his Government or of a superior does
not free him from responsibility for a crime”"” This legal jeopardy
created an implicit right (and perhaps obligation) for the soldier to
refuse certain orders, and thus, arguably, to refuse to fight at all if
the entire war were unjust.

One of the greatest changes in the just war tradition has been
increasing protection to prisoners of war. Everyone up to Grotius
and his 18" century simplifiers agreed that they could be killed, and
they could certainly be enslaved. Thus, Grotius’s discussion of Pows
takes the form of a discussion of the “humanity and kindliness” with
which we should treat any slave.'® The later codes specify more and
more details on just what this humanity and kindliness requires. For
Lieber, it is a simple list: “prisoners of war shall be fed upon plain
and wholesome food, whenever practicable, and treated with hu-
manity. They may be required to work for the benefit of the captor’s
government.” They must be given medical treatment. No violence
may be used to extort information. The Hague Convention of 1899
added a specification that “food, quarters, and clothing” be “on the
same footing as the troops” who captured them, that prisoners had
to give only “name and rank,” that they be paid for any labor they
performed, and that they be allowed to practice their religion. Af-
ter World War 11, an extremely detailed'® convention was written,
specifying, for example that food “be sufficient in quantity, quality
and variety to keep prisoners in good health and to prevent loss of
weight or the development of nutritional deficiencies. Account shall
also be taken of the habitual diet of the prisoners.” Canteens must
be provided where they may buy extra food “soap and tobacco and
articles in daily use [at]...local market prices.” Latrines “shall be
maintained in a constant state of cleanliness.” “Adequate premises
and necessary equipment” must be provided for them to engage in
sports and games, and on, and on.... *° This is typical of the post-war
expansion in the concept of “human rights” beyond the minimums
that Grotius identified as basic.

The most influential attempt to update just war theory in
our time is Michael Walzer’s book Just and Unjust Wars.>* While
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accepting most of what had by then become the classic Grotian
analysis, Walzer shifts the focus in four ways. He uses examples
from modern and contemporary history and wars, and he expands
on the discussion of “just cause” by including borderline cases, like
pre-emptive strikes, counter-interventions in civil wars, and humani-
tarian interventions (precisely the types of cases that have replaced
outright defense against invasion as the main cause of wars in our
time). Walzer expands a minor criterion of justness into a major one:
probability of success. He also allows for the possibility of “justified
wrongdoing” in extreme emergency - i.e., he gives some rules for
breaking the rules of conduct during war.

Walzer describes the just war tradition as having evolved into
two sets of rules: the rules for justly starting a war, which he calls the
“theory of aggression” or the “legalist paradigm,” and the rules for
justly fighting in the war (which he sees as an account of individual
rights, “how they are retained, lost, exchanged [for war rights] and
recovered” in conditions of war), the most important of which, he
claims, is the distinction between combatant and noncombatant.

“Nothing but aggression can justify war,” according to Walzer’s
understanding of the legalist paradigm.?* Aggression is defined as
“any use of force or imminent threat of force by one state against the
political sovereignty or territorial integrity of another” Also, “once
the aggressor state has been militarily repulsed, it can also be pun-
ished” Walzer then devotes several chapters to modifying this, and
offering five “revisions” of the legalist paradigm. (1) Preemptive** war
is sometimes acceptable, if the threat is real and imminent enough
(like Israel in 1967), (2) territorial integrity can be breached in cases
of secession or “national liberation,” (3) counterintervention is just,
when someone else has already intervened in a civil war, (4) humani-
tarian intervention to correct such egregious®* violations of human
rights as enslavement or massacre is permitted, and (5) punishment
after the war ends is very rarely acceptable, and only in cases of Nazi-
like states, the reason being the traditional one that “the object in
war is to achieve a better state of peace”

The rules for fighting in a war are much less absolute; they
change over time, and with social change (countries get more civi-
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lized over time) and technological change. Their general aim is to
limit the intensity and suffering in combat, to call for moderation
and proportionality in the use of deadly force, in order to distinguish
war from mere massacre by setting some limits. These rules are
closely related with basic human rights, and assume that all soldiers
are in a certain sense equal, on both sides, and that noncombatants
have a much greater claim than combatants not to have their rights
overridden. In a controversial revision of just war theory, Walzer
claims that these rules, too, are subject to a major revision - they
can be overridden in cases of “supreme emergency”’

“Supreme emergency” is a case when the very existence of the
community is at stake, not simply some tactical advantage in the
course of normal battle. The example Walzer gives is the strategic
terror bombing of German cities in World War 11, whose explicit
purpose was to destroy civilian morale by targeting residential areas,
not military targets. This was a clear violation of the war convention.
The justification was that no other path was available to Britain to
slow down the German advance, which would have destroyed lib-
eral democracy in Europe. Walzer says this may well have been the
correct thing to do, but only if Churchill acknowledged that he was
doing something wrong.

Walzer has developed this argument at length in his essay* on
“dirty hands,” i.e., the necessity for politicians sometimes to do im-
moral things in the course of fulfilling their public responsibilities.
The example he gives there is the “ticking bomb” that a terrorist has
hidden in the big city. To prevent massive destruction of innocent
lives, the political leader should approve torturing the terrorist to
discover the location of the bomb. Torture is a clear violation of a
basic human right and is wrong, but in this case, it is right to do
the immoral thing.?® The fact that you should override the prohi-
bition does not let you off the hook. Walzer insists that you must
acknowledge responsibility so that you will feel the gravity of your
action (and so be very careful not to appeal to supreme emergency
too easily), and also because to be moral, you should do something
to balance the moral equation of the evil thing you were forced to
do. He compares this to civil disobedience - if you violate a law in
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order to do good, you should appear in court and accept the pun-
ishment (he does not go so far as to say that you should also drink
the hemlock).

In a way, this is just a version of the classical idea of the tragic:
sometimes you might be forced to kill your daughter to allow the
ships to sail to fight a just war.?” Life can place you in a situation
where the perfectly rational action is clearly morally wrong; this
must leave a “blemish on one’s life” Not that you should be subject
to punishment. But there are other types of consequences that would
seem to fulfill the same function: “a duty to show regret, to apologize,
to make restitution, to provide reparation.”*® The example Walzer
himself cites is the refusal to give a medal or any other recognition
after the war to the head of British Bomber Command, who planned
the killing of so many German civilians in the “terror-bombing”
campaign.”

Until the 20" century, most discussion assumed that the rules
of just war were a moral requirement, but not a legal one. At best,
they were part of natural law, discoverable by any rational human,
but not enforced. It was mainly after World War 1 that there were
attempts to create a written positive law of war for the world com-
munity. The main impetus was the revulsion felt at the enormous
destructiveness of the war, and the combined feeling that the war
ought not to have been fought at all (it was a big accident, either
caused by the alliance system, which supposedly forced one nation
after another to blindly go to war to fulfill its treaty promise to do so
if its ally were attacked, or caused by the romantic underestimation
of the brutality and deaths normal to war). This was exacerbated by
the inhumanity of new weapons like poison gas and aerial bombard-
ment. And so, the League of Nations sought to limit war, and created
several groups which produced a series of Conventions that limited
the actions that states could take while fighting even a justified war.
This codification of limits did not clarify very much the conditions
under which it would be acceptable to start a war. The assumption
of a priority and sanctity to sovereign states and to territorial bound-
aries led to an assumption that boundary crossing was the major
act that would justify a military response, and the major definition
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of the crime of “aggression.” The UN continued this approach after
wwilI. The key document here is article 51 of the un Charter, which
specifies “the inherent right of individual or collective self defense
if an armed attack occurs,” but outlaws war in all other cases.

How important is this switch in international law from the un-
written laws of nature and laws of nations to written positive law?>° It
is often assumed that the change is one of greater obligation to obey.
J.L. Brierly, the author of the standard textbook of international law
(first edition, 1928, fifth edition, 1955), argued that this assumption
was incorrect, and based on a false dichotomy: international law is
really either “natural law” derived from the very nature of states and
societies, or positive law, derived from the written rules and treaties
that states have consented to obey. In fact,

there need be no mystery about the source of the obligation to
obey international law. The same problem arises in any system
of law.... The international lawyer then is under no special
obligation to explain why the law with which he is concerned
should be binding.... We cannot avoid some such assump-
tion as...natural law. The ultimate explanation of the binding
force of all law is that man...is constrained, in so far as he is
a reasonable being, to believe that order and not chaos is the
governing principle of the world.

Brierly goes on to specify the sources of twentieth century
international law as fourfold: 1) written treaties and conventions,
2) general practices accepted as binding, i.e., custom, 3) general
principles of law recognized by civilized nations, and 4) the writings
of the most highly qualified publicists of various nations, which are
evidence of 2 and 3.*!

But, even if we grant that international law is binding in the
secular world, we must still ask about its status in the Halakhah.
David Novak makes a convincing case that it is equally binding,
both as the din of Noahide law, and also because natural law is in-
dependently recognized in Humash as existing prior to (and being
a precondition of) the giving of the Torah. What other law could
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Moshe have been judging the people by when Yitro visited him,
before the giving of the Torah on Sinai?*

Is it a good thing that international society has converted moral
standards and customary behavior into legal requirements? In the
absence of an executive branch capable of enforcing the rules, it
would seem that nothing has been gained. No less an authority than
Kant was cynical about the self-serving use that the powerful would
make of just war theory, claiming that Grotius would be cited only
as justification, never as a restraint, by those marching off to war.*?
The main benefits are the same teaching function, and declaration
of desirable goals, as already existed when just war was mere natural
law. It shames the indifferent and it educates the realist by framing
the analysis of war so as to show the benefits to both sides of adher-
ence to the rules.

It has been suggested that such “education of the realist” is
more effectively done by a written than by an unwritten law.** The
context is one of the strangest incidents in the history of realist
analysis of war: the first two decades of the cold war. The existence of
nuclear weapons, which could in theory annihilate the whole planet,
raised the stakes significantly. It was thought that mathematical
analysis, especially in the form of “game theory,” might help both
predict what the other superpower would do and decide how best
to respond. This was the heyday of talk of “first strikes” and “pre-
ventive wars : why not use our nuclear superiority to destroy the
USSR before it grew strong enough to threaten us with the same
fate? John von Neumann invented various “prisoners’ dilemma”
situations to explore the best ways of resolving conflict in a bipolar
nuclear world. The surprising conclusion was that even when each
side made perfectly rational decisions, it would necessarily produce
a bad result in some situations.

Take the “dollar auction.” You offer a dollar bill to the highest
bidder, under the condition that the second-highest bidder must
pay his bid yet get nothing; the result is bad for both bidders. A
bids a nickel, B bids 25 cents, A counters with 50 cents; B would
lose his 25 if he stopped, so he bids 51 cents. When the bidding gets
to 99 cents, the 98 cent low bidder would lose all unless he outbid
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his opponent again. It is “rational” for the low bidder to continue
up to $1.99 — but that is clearly (and paradoxically) irrational. The
psychological ease of getting caught up in such a “tit for tat” situation
seems similar to escalations in pre-war situations (or, for that matter,
in actions during the fighting itself). The best way of avoiding the
paradoxical result seems to be creating laws defining such a “game”

as “wrong” in itself. This is precisely the type of “law” that just war
theory creates.

PHILOSOPHICAL PERSPECTIVES

What is special about the way a philosopher reflects on the prob-
lem of justice in war? How does it differ from the way a politician,
general, historian, or political scientist examines war? According to
Rawls, “the politician looks to the next election, the statesman to the
next generation,” while it is “the task of the student of philosophy
to articulate and express the permanent conditions and the real
interests” of society.>

Since Kant, philosophers have used the concept “universaliz-
ability” as the central feature of justice. In Kant’s original formulation,
it is a “categorical imperative” to “act only on that maxim that you
can at the same time will to be a universal law.” This reflects our basic
ideas of fairness: what is good, right, and just for one to do should
be also good for everyone else to do; conversely, we can recognize
an immoral act by our recoil from the thought: “what if everyone
else did that?” In some ways, this captures the difference between
short and long-term views of our actions to which Rawls refers. It
also provides a method of examining moral issues by stepping back
from the specific and always richly complex issue before us and
looking instead at a simpler form of the same act. If, to be right and
good, an act must be universalizable, we can discover what to do
in complex situations by examining simplified abstract ones. We
can be like a mathematician - as long as we assume that the rules
of, say, geometry, are universally true, we can discover the correct
facts about geometric forms without even looking at any actual
forms. In fact, if you want to know how many degrees the angles of
a triangle add up to, it would be misleading to take a protractor to
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an actual triangle; better to construct an ideal triangle in your head,
and discover the proof that the angles must total 180°.>°

The problem in war that has attracted most interest among
philosophers is the basic one of killing. Precisely who can and who
cannot justly be killed? Precisely why are you allowed to kill him?
Is it necessary that he be “guilty”? That he “forfeited” his right to
life? That he be a “threat” to your life? That he have even taken
any positive action at all? If you might (or even would surely) ac-
cidentally kill a bystander while killing someone you are allowed to
kill, what should you do? To avoid ad hoc (much less ad hominem)
distortions in our analysis of such questions, philosophers invent
abstract examples to illustrate the possible distinctions. By varying
the conditions in these examples, and noticing how our intuitions
about the rightness of an action change, we can discover problems
in our original assumptions, and clarify what the right action really
is. A handful of these invented cases, like the Trolley and Transplant
cases,”” have become standard shorthand ways of noting certain
distinctions.

A trolley is heading down a track. The conductor notices five
people on the track; he slams on the brakes, but they don’t work. He
then notices that there is a spur ahead leading off to a side track. He
is about to switch onto it when he notices that one person is walking
on that track. If he does nothing, five will be killed; if he switches to
the spur, one will be killed. Our intuition is that he may (and prob-
ably should) kill the one rather than the five. It would seem that we
are all “consequentialists,” i.e., we think that the action that produces
the best (often numerical) overall consequences is the moral one.
But what about a surgeon, who has five terminally ill patients — one
will die without a kidney transplant, the others need a heart, a liver,
etc. — and all have the same rare blood type. A new patient who is
perfectly healthy, but needs a minor surgical procedure, walks into
his office; he has that same rare blood type. If the doctor kills the
new patient, he will then have five organs he can transplant to save
the five others. Our intuition is that it would definitely be wrong
for him to do this, even though the resulting situation will produce
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the best overall result, i.e., five rather than just one patient alive. It
seems that some things are morally wrong, even if they produce the
better result. Varying the trolley situation can also make the point.
Suppose there is no side spur in the track, but there is an overpass
ahead, on which a fat man is leaning over the railing. The conductor
happens to have a gun. Can he shoot the fat man, causing him to fall
in front of the trolley, in which case the trolley will stop on impact
with his large body, thereby saving the five? Again, our intuition is
that this would be wrong. But why is it wrong? The final result, after
all, will be the same one dead and five saved as in switching tracks.
The usual answer is to appeal to the doctrine of double effect, with
an addition to Aquinas’ definition. If one action has two effects, one
good and one evil, but you intend only the good, you are not liable
for the evil side effect, but only with the further proviso that the good
effect not be the direct result of the evil effect. So, by switching tracks,
you save the five whether or not there is anyone on the side track,
while in the fat man case, it is only if the body of the fat man brings
the train to a stop that the five will be saved; that is, his death is the
direct and necessary means of saving the five.

The strategy of thought in the above example is to show that
a seemingly plausible rule for deciding what killing is morally ac-
ceptable in one situation (“do what saves the most people”) leads
to an unacceptable conclusion when applied to a seemingly similar
situation, and therefore must be incorrect. Most philosophers who
discuss just war (and international law in general) reject consequen-
tialist/utilitarian justifications for the same reason. Of course, in the
guise of prudential reasoning, it still plays a role as an additional
reason for doing or refraining from doing some act in war. For ex-
ample, one reason for obeying any “rule” of war (like the requirement
that you not shoot prisoners of war or use poison gas) is that you
wish to gain the benefit of having the other side treat your soldiers
in the same way. But if this justification by reason of reciprocity
were the main reason, it would not make sense to continue to abide
by the rule if the other side rejected it first. Just war theorists wish
their restrictions to be stronger than that; they want the rules to be
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binding even if one side ignores them (and we do not think that we
should have shot German hostages in World War 11 just because
the Germans did).

Another reason for rejecting consequentialist reasoning as
unacceptable for crudely “counting the numbers” is that it leads to
unacceptable views of proportionality. For instance, if the enemy
captures one of your pilots, should you risk ten other pilots or sol-
diers by mounting a rescue operation? In almost all cases, you would
save more of your own soldiers by not trying to save the one. But
there is universal (and intuitive) agreement that we should mount
the rescue. Or, at a more global level, if we were to simplify the stakes
in World War 11 to “saving” six million Jews from death, would it
have been right to fight it if you knew that the cost in total lives lost
would be the fifty million that it turned out to be?

Philosophers make one more assumption, which Walzer calls
the “domestic analogy:” that we can understand actions and what
the rules should be in inter-state war by analogy to similar actions
(like homicide) within a state, i.e., in criminal law. So, states are to
international relations as individuals are to the domestic realm.>®

PROBLEMS IN JUST WAR THEORY AND
SOME POSSIBLE NEW SOLUTIONS

Just causes of war
What is a just cause? “Self-defense” is the usual answer, the goal
being not merely to end the threat to the self, but also to “vindicate”
(vindicar meaning to seek vengeance, punish, restore to the previous
state). The analogy here is to the domestic criminal who says, “your
money or your life” Simply to disarm him is clearly not enough.
Ending the immediate threat would leave open the possibility that
he might come back tomorrow with the same demand. We want to
protect the potential victim in the future and restore to him or in-
demnify him for the loss he has suffered [his wallet, his self-esteem
and trust, his fearlessness]. Punishment after the crime is taken to
be an effective means of accomplishing these goals.

So, there are significant implications for the breadth of the
war, and the actions that will define it, in the very definition of “self-
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defense.” In 1991, it would seem that the justice of war against Iraq
lay not merely in forcing Iraq to withdraw from Kuwait, but also in
insuring that it did not invade again and also in compensating the
victim for its losses — by destroying the aggressor’s armed forces and
weaponry, occupying the country, changing the government, seek-
ing reparations, etc. There is not as clear a distinction as one might
think between justification for starting a war (jus ad bellum) and
justice in fighting that war (jus in bello).>

Self defense against what? Most obviously, against aggression.
But what kind of aggression?

Do we mean only armed military invasion? This is the defini-
tion given in the UN charter as the only excuse for resorting to war.

Or perhaps we mean even unarmed incursion into your sov-
ereign territory? If one country chases out its ethnic minority into
its neighbor’s country, is that neighbor harmed?

Or the threat of invasion, as opposed to an actual border cross-
ing? If Egypt proclaims its intent to push the Jews into the sea, does
Israel have to wait until the first tanks roll across its border? Given
the speed of modern warfare, and the possibility of planes and mis-
siles winning a decisive advantage in the first hours, it might be sui-
cidal to allow this advantage to the aggressor, and Israel’s preemptive
strike in the 1967 Six Day War is generally taken to be one of the few
examples of justified preemptive war.

Or the preparation for an attack even without an explicit threat?
But military buildups are always proclaimed as defensive. Surely,
every state has the right to prepare for its own defense, and it is dif-
ficult to establish a difference between offensive and defensive arms.
It makes no sense to leave the decision to the state which fears being
the victim - that would give the advantage of “justness” to the most
fearful and distrustful state. Every other country in the world could
say, in justice, that they felt threatened by, for instance, American
military might, and so have a just cause to attack us for threatening
them. Why should North Korea or Iraq be any different? We might
be tempted to make the nature of the state the deciding factor - if
it is a state that has in the past acted aggressively, it would seem
rational to interpret its present ambiguous “self-defense” actions as
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preparation for aggression. But that would be to punish someone for
what he is rather than for what he does. It now seems, for instance,
that Saddam Hussein did change after his defeat in 1991 — he was
still an obnoxious leader, but was no longer a threat to his neighbors.
There are so many obnoxious, evil, selfish leaders in the world who
do not value the interests of their own countries, much less the in-
terests of the global community, that there would be constant war
if outside powers were justified in intervening just to replace them
with better people.

What about humanitarian intervention? Where the threat is
only very indirectly to us - i.e., the threat is to world peace or global
justice — the Serbs are killing oft Moslem civilians or the Hutus the
Tutsis in an attempt at genocide. Or where the legal sovereign is
mistreating his own subjects (Saddam Hussein in Iraq, or Hitler and
the German Jews before 1939, or Stalin during the purges of the 1930s,
or the Southern states of the United States during the worst of the
Jim Crow era, or the Khmer Rouge in Cambodia killing a third of
its own population) but is not seeking to impose his unjust internal
policy on others outside of his borders. To justify most interventions
of this sort would be to condemn the world to constant wars.

Buchanan and Koehane have recently defended preventive war
in the above two situations. Their argument is unusual for combining
a defense of preventive war against both weapons of mass destruc-
tion (and other massive threats to the state) and against genocides
(and other massive violations of human rights of peoples), while
refusing to justify preventive war against incrementally increasing,
but relatively low level, violence (as in the former Yugoslavia). It
has three steps:

1. There is a prima facie justification for using force to prevent
a situation if you would be justified in using force after the
situation occurred and if the situation would be almost impos-
sible to stop after it had started. Consider two scenarios: first,
a group is already releasing a lethal virus into a major city;
surely we could use force to stop them from releasing more.
Second, you learn that a terrorist group has a lethal virus it is
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planning to release; you know that the virus is now in the lab,
and after it leaves the lab, you do not know which city it will
be sent to. Isn't it as certain that you can destroy that lab (and
not just to protect your own city, but also if it is a city in some
other country)?

2. The assumption among just war theorists that those who have
not attacked you have a “right not to be attacked” is false for
two reasons. First, you do not necessarily violate someone’s
rights when you kill him before he has done something wrong.

“At common law, an individual may use deadly force in self-de-
fense if a reasonable person would judge that he is in danger
of death...even If the target has not yet caused harm?” In the
international arena, where the stakes are higher (millions might
die) and there is no effective police to intervene, there is even
less requirement that the harm be imminent than in the do-
mestic case. Secondly, “it is incorrect to say that the group has
done nothing. It has wrongfully imposed an especially high risk
of serious harm on others” Analogizing to the law of conspiracy,
the group’s “specific intention” and “agreed plan of action” are

“acts;” and satisfy the condition that “a crime must include an
act, not merely a guilty mind.”

3. Relying on Security Council approval for military intervention
has moral flaws, most importantly that there is no accountabil-
ity mechanism to insure that moral justness rather than politi-
cal self-interest will guide its decisions. Buchanan and Koehane
suggest such a mechanism. “Prior to taking preventive action,
states will be required to enter into a contingent contract” to
present the evidence for their case to the Security Council and
to agree “to submit to an evaluation by an impartial body after
the” action. If that evaluation undermines the justification, the
intervening state would be liable to sanctions (compensation
for those who suffered, financial support for rebuilding the
invaded country). “If states know ex ante that these rules are
in place, incentives for opportunistic interventions...will be
diminished.” On the other hand, if the later evaluation proves
that the assessment by the invading country was accurate, then
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“the attacking states would indeed have performed a public
service for the world by eliminating...the threat that weapons
of mass destruction would be used or that large-scale violations
of basic human rights would be inflicted.” Therefore, “those
states that had not shouldered the risk of preventive military
action would bear special responsibility for financial support in
rebuilding ...[and] also bear responsibility for peace enforce-
ment. That is...would be sanctioned as ‘free riders, who were
informed about the threat but refused to act”*°

David Luban also attempts to justify at least some preven-
tive wars. After recognizing the problems with any broad permis-
sion (he cites Kissinger’s caution against making preventive war a
“universal principle available to every nation,” which would create
endless wars), he justifies a single exception - rogue states. These
are states like Hitler’s Germany or Saddam Hussein’s Iraq, which
are “militaristic...[have] a track-record of violence...and a buildup
in capacity to pose a genuine threat.” These three criteria “make it
overwhelmingly likely that it is arming with belligerent intentions.”
Luban’s innovation is to notice that, with a rogue state, the differ-
ence between preemptive and preventive war disappears, because
the “trajectory of the rogue state makes it an ‘imminent’ attacker,
provided that we recharacterize imminence in probabilistic rather
than temporal terms.” If we do, then “the moral basis for permitting
preemptive war - to defend against an enemy attack that is all but
certain — applies” to preventive war as well. But this permission is
only for cases when the threat is direct; if the fear were merely that
the state supports, tolerates, or fails to repress terrorists, it would be
unacceptable to allow a preventive war because of the requirement
of “universalizability”

It would make dozens of states legitimate targets.... Moreover...
on pain of incoherence, [it would] permit wars against states
that harbor...organized crime, or even the release of toxic
wastes across borders.... After all, for someone responding to a
mortal threat, death is death whether it results from a terrorist
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attack that a state is sponsoring or an environmental toxin that
it won't stop its factories from releasing.
In short, this leads to a counterintuitive result.*'

Other situations are questionable as just causes. Are all borders
equally sacrosanct? Does it matter that the border was only recently
established? Or was imposed by outsiders? Or was never accepted
by the inhabitants? Or is rejected by the people who actually live
there, like Kashmir? Or are a few miles of uninhabited desert on a
border where shifting sand obliterates all markers? Does it make any
sense to say that every inch matters, as Egypt did in Sinai and Syria
in the Golan? Is a threat, like propaganda, without any overt acts
preparatory to an invasion, a just cause? Do we mean to include not
simply “border crossing,” but also economic threats in the form of
blockades, sanctions, boycotts? How about discriminatory economic
policies, like imposition of tariffs or violations of patent rights? I
lump these economic policies together to make clear the mischief
to international peace that would result if any one of them were to
be considered “aggression.”

What about a country that produces something we ban as il-
licit, like opium? And is it relevant that more Americans are killed
by opium than were killed in all of al Qaeda’s terrorist attacks?
Weren't Afghanistan’s opium exports also a just casus belli? Or a
country - like several Caribbean islands - that provides a service
to our enemies, like money laundering, which facilitates criminal
activity in our country?

What about granting asylum to our enemies? But if Afghanistan
wronged the U.S. by harboring al Qaeda, do we wrong Cuba by of-
fering asylum to anti-Castroites who wish to overthrow him?

The requirement of universalizability for any rule to be just
would seem to require a “no” answer to all of these expansions of
the concept of “aggression.”

Tort law might help clarify some of these issues. There are
actions which are inherently dangerous or nuisances - like playing
with fire on your own property, raising pigs, operating a tannery or
noisome factory. It is lawful for you to do them, but you are also
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liable at law if that operation damages your neighbor. (This is the
concept of “strict” liability - i.e., even though you did not directly do
or even intend a damage, you are liable for it if it is a [not necessarily
“the”] foreseeable consequence of what you did do or intend.) The
damage does not have to be as severe as the flames from the leaves
burning in your backyard igniting the garage next door; even if it is
only the predictable, necessary stench of the pig manure, you have
wronged your neighbor and he has recourse at law against you. There
is obviously a continuum here - burning leaves occasionally, burn-
ing garbage every day, experimenting with explosives...Each case
has to be judged separately, and it is difficult to compose a useful
absolute rule. We might heed Joel Feinberg’s cautions** about not
seeking to correct every offense we are faced with. Living in a soci-
ety means tolerating others, even when they are obnoxious. There
is a rule of proportionality — forcing an offender to cease is usually
more trouble than it is worth, and it is possible that your normal
lifestyle is equally offensive to him. This is as true in international
as in domestic society. Perhaps we do not even want an absolute
rule or definition. The model of judicial discretion, as opposed to
mandatory sentences, or, more generally, the model of common law
as opposed to codified law, might be more conducive to justice, not
to mention peace.

Innocent aggressors

Walzer, and all codes of international law, put “aggression” at the
center of the justification for war. The aggressor, by his very action,
forfeits his “right to life,” which is why you are blameless when you
kill him in self-defense; he deserves the harm you do to him. But the
concept of losing your right or deserving punishment is problem-
atic. Judith Jarvis Thomson illustrates this with a series of fantastic
scenarios.*’

Evil Aggressor threatens a Victim. He tells Victim that if he
gets a tank, he is going to run Victim down. He does get the tank,
and heads towards Victim. Fortunately, Victim has an anti-tank gun.
Surely, he can use it to blow up the tank and permissibly kill the
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man who is trying to kill him, because the aggressor has forfeited
his right not to be killed.

Now consider a different scenario. Evil Aggressor is about to
climb into the tank after threatening Victim, who is just raising his
anti-tank gun to fire; suddenly Aggressor falls oft the steps of the
tank and breaks both legs. He can no longer drive the tank, and so
is no longer a threat. It does not seem that that Victim can now go
ahead and kill him. But why not? Hasn't he already forfeited his right
not to be killed? And he is still Evil and so deserves punishment. But
since he is no longer a threat, he regains his right not to be killed,
even though he remains deserving of some punishment.

Consider scenario three. Innocent Aggressor is hallucinating,
and thinks the Victim is getting into a tank to attack him, and so
climbs into his tank to destroy Victim first. Surely Victim is in the
same danger as in case one, and can defend himself by killing Inno-
cent Aggressor. But this Aggressor is clearly not evil, so how can he
have forfeited his right not to be killed? But since he is a threat, his

“innocence” does not reverse his forfeit of his right not to be killed.

Scenario four is Innocent Shield of Aggressor. Evil Aggressor
is moving the tank by remote control towards Victim. To prevent
Victim from destroying the tank, he has strapped an innocent baby
to the front of the tank. Can Victim destroy the tank even though
that will kill the innocent baby? Thomson thinks “yes.” The baby is
the victim of bad luck, to have been caught by the Evil Aggressor,
but this is not the Victim’s problem, certainly not to the extent that
he must give up his right to self-defense.

But if you can kill an innocent shield to save your own life, why
not kill an innocent fellow passenger in the lifeboat by eating him
to keep from starving to death?

Thomson finds the distinctions difficult to justify. Her conclu-
sion is that clearly we can be unlucky enough to find ourselves in
situations where “something other than ourselves...has made us
cease to have rights we formerly had.” It is not our own evil or for-
feit that has done this. Presumably, some version of the doctrine of
double effect is at work. Aggression justifies self-defense even against
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the innocent, if that is the only way to save yourself. You intend to
destroy only the tank; you can do that only by also killing the shield
or the crazy innocent behind the wheel.

This approach distances innocence from immunity to harm,
and so clarifies the justification for killing in self-defense in situa-
tions where the enemy soldiers (or terrorists) place themselves in
the midst of civilians before they fire. The innocence of the “shields”
creates no restriction on your right to fire back.

Innocence can also be compromised by sovereignty. The rea-
son aggression is the supreme international crime, and an all-but
automatic justification for defensive war, is that our international
system respects the sovereign independence and immunity of all
states. Some realists have claimed that this is an unwarranted “wor-
ship” of the state. The answer has usually been that each state derives
its legitimacy from the assent (even if often non-democratic) of its
population. It is the human condition to gather into societies; states
are the contemporary form of such societies. People have often
shown that they would rather by ruled by their own ruler, no matter
how corrupt, than have a better outsider or better form of govern-
ment forced on them. This reasoning leads to an uncomfortable
conclusion: if the people’s consent to their state is what justifies the
ban on starting wars even with “bad” states, then aren’t the people
also responsible for their government’s own aggressions? So, doesn't
every citizen bear responsibility for the unjust actions of his state?
We might want to modify this by accepting a sliding scale of degrees
of responsibility, but only after recognizing that every citizen (ex-
cept those who join the “resistance”) bears some responsibility, and
therefore is at best an “Innocent Aggressor,” not even an “Innocent
Shield;” we therefore, need be less concerned with killing him.

Francis Kamm seems to have something like this reasoning in
mind in her suggestion of thinking in terms of “discount ratios” and
“violability ratios” when balancing civilian deaths. The scenario she
imagines is a bombing raid against a military factory on the bor-
der between Victim and Aggressor. If the collateral damage in one
type of raid would be ten civilians on Victim’s side and a hundred
on Aggressor’s side, we would be justified in choosing that over
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another type of raid in which the deaths would be, say, twenty and
twenty — by factoring in the “lack of innocence” of the Aggressor
civilians. Actually, Kamm’s revision of traditional just war theory is
even more radical, for she would introduce a “discount ratio” even
for combatants. If Aggressor has two possible routes, one of which
would kill one Victim noncombatant, the other of which would kill
a hundred Victim combatants, Victim would be wrong to encourage
the second route.**

Jeft McMahan takes a different tack in rejecting the traditional
requirement of “discrimination” between combatants and noncom-
batants. He suggests that liability to be murdered in war should not
be an “all-or-nothing” criterion. Rather, a truer view would be to
calculate three variables to establish proportional moral responsibil-
ity: quantity of the threat, amount of the harm, and “degree of the
potential target’s moral responsibility.”

So, the computer researcher with a grant from the Defense De-
partment and the doctor who patches up wounded soldiers “in order
that they may return to combat” deserve to be targets as much as
soldiers do. Yet, McMahan recoils from his own conclusions, because
“opening such a door...is profoundly dangerous.” He concludes that
although “the traditional requirement of discrimination is false as
a criterion of moral liability...in war...it ought nevertheless to be
upheld as a convention to which all combatants are bound...because
it would be worse for everyone were the [morally incorrect] taboo
to be breached” Why does McMahan bother to make his argument,
distinguishing, as he says, between the “deep morality” of war and
the “laws of war,” if he rejects its applicability in practice? He is un-
clear, but it seems that a major reason is to avoid the “dirty hands”
problem. If, in an emergency, you engage in the occasional assassina-
tion, terror (rather than mere strategic) bombing, killing of civilian
shields - you do no wrong, and have no reason even to feel regret.
Moral clarity, it seems, does not always lead to greater humanity.*

Trans-state Actors and Piracy*°
One area that was mentioned by Grotius and most other early writ-
ers, but has not been elaborated on by them or by Walzer, is piracy.
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Grotius simply notes that none of his rules of war apply to military
actions against pirates (where, presumably, “anything goes”). But
what is it that we do when we commit violence against pirates? It
is not “police action,” nor “war,” but is clearly related to both. Since
much of the military action of the last few years has been in response
to “terrorism,” this has become an important question to answer.
For, clearly, the terrorist has much in common with the pirate - he
is a non-governmental agent, perpetrating violence against civil-
ians, outside his own country (where his own local police would
be responsible for stopping him), seemingly no one state’s problem,
but clearly everyone’s problem. Perhaps we should re-examine the
rules that were elaborated by the civilized states of the 18t and 19"
centuries to justify and regulate their actions against pirates.

The ancient Roman terminology was revived: the pirate was “an
enemy of all mankind [hostis humani generis]” who, having placed
himself beyond the protection of any state, is no longer a national,
and therefore “any nation may, in the interest of all capture and pun-
ish” him (by summary execution at sea, or by hanging, with or with-
out a trial, in the next town).*” Of course, pirates were distinguished
from privateers, who engaged in the exact same activities as pirates
but under license from some state and in the service of the political
goals of that state. Captain Kidd, for example, switched back and
forth from outlaw pirate to privateer holder of a license from Wil-
liam 111 to attack French shipping in 1695. Similarly, a British court
in 1909 declared that a Bolivian band of pirate-rebels who attacked
British ships off Bolivia were not pirates, because their lawless attack
was directed against the sovereignty of a single country, Bolivia, and
so was lacking the “spirit and intention of universal hostility” that
would define real “piracy”’*® This suggests that the key distinguish-
ing feature of “piracy” from legal “privateering-style” attacks is not
private gain versus political end, but rather, focused hostility to one
state versus universal hostility. From this perspective, those groups
who are neither insurgents nor plunderers, but whose terrorist ac-
tions exhibit a “universal hostility” - like al Qaeda, whose suicide
bombs target New York buildings and Spanish trains, American
soldiers and Kenyan office workers - are the real “pirates” of our time,
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and, perhaps for that reason, might be dealt with outside the law. But,
you cannot have it both ways. If you treat them as a quasi-sovereign
entity by “declaring war” on them, then you are not relieved of fol-
lowing the rules of war.

Grotius notes that there is a big difference between pirates and
states that engage in illegal acts. Even a bad state has to be treated
with moderation and according to law, because it “does not cease
to be a state...[since the citizens have] associated to live by law and
render justice...A sick body is still a body; and a state, though seri-
ously diseased, is still a state as long as it still has laws and courts”
On the other hand, “pirates and robbers band together to commit
crime” and so do not have the benefits of lawful warriors. Grotius
says it is unlikely, but possible, that such groups, “by choosing an-
other way of life, may become a state.” Until then, they can be killed
or robbed with impunity.*

Justice in Ending Wars

The aftermath of war is another area that both Grotius and Walzer
slight, though they both agree that the justness of the ending of
the war is part of the justness of the conduct of the war, and so is
a key feature in deciding on the justness of the war per se. Lieber
was the theorist who most explicitly noted that the purpose of war
is to achieve peace (and not to win, per se).>® The complexities of
achieving peace have become evident in several modern wars, cer-
tainly Vietnam, Yugoslavia, many African conflicts, Afghanistan and
Iraq. The war is clearly not over until some reconciliation has been
achieved. But what are the components? Restitution? War crimes tri-
als? Punishment of the perpetrators of the war, or of the war crimes?
Repatriation of the expelled? General amnesty and proclamation of
a clean slate? Non-punitive “peace and reconciliation” show trials?
The general problem seems to be the conflict between peace and
justice. Justice seems to require that the “guilty” be somehow pun-
ished; but there are usually so many of them that it would be impos-
sible to restore peace while excluding them. Perhaps the solution is
the recognition by most just war theorists that the “justice” of the
war requires that the main intention of the war be to restore peace.
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Since this often requires that the “guilt” of the other side be ignored,
“justice” can be seen as requiring that the “guilty” not be “brought to
justice”** “The duty of peace must outweigh the duty of justice - al-
though this is an excruciating tradeoft,” Gary Bass cautions. We must
always keep in mind that legal justice “is only one political good
among many - like peace, stability and democracy”>
Walzer has recently modified his views to include a recognition
that a just ending is a requirement for the initiation and conduct of
a war worthy of being considered “just.”>> But he has also compli-
cated the idea of an end by raising the possibility that two countries
might be fighting several different wars simultaneously, some just,
some unjust. The example he gives is contemporary Israel. There is a
Palestinian war to destroy Israel, a second Palestinian war to create
an independent state. An Israeli war for security; and a fourth war
by Israel to expand its territory. Walzer considers only the second
and third to be “just” wars. Furthermore, they can be ended only
by renouncing the first and fourth wars.>* As if to emphasize the
tentative nature of these suggestions, Walzer has recently suggested
another variation on the theme of justice in ending wars. While a
war cannot be considered just if its ending is unjust, the ending of
a war might be just in itself, even though the war itself was unjust.
“Democratic political theory, which plays a relatively small part in
our arguments about jus ad bellum and in bello, provides the central
principles of this account. They include self-determination, popular
legitimacy;, civil rights, and the idea of the common good”>*

Occupation

Grotius deals with the rules to which the occupying army is subject,
but he envisaged a situation where the occupation would last only
while the fighting was still going on, and would cease when a treaty
ending the war was signed, after which sovereignty would revert to
the defeated government. But what about modern wars, where one
of the goals of the war is precisely to remove the existing govern-
ment? Is the occupying power really an “army?” Is its activity really
best described as “war?” What are its obligations to create a civilian
government to replace itself? If humanitarian intervention is ever



War and Peace in the Jewish Tradition 79

justified, it is clear that the major part of its activity will not involve
killing, i.e., traditional military activity. Perhaps it is time to revive
the Cold War concept of “police action,” not in its original form (as
Truman’s cynical way of starting the Korean War without asking
congressional approval by artfully claiming that the military would
be involved in mere “police [i.e., minor] action” rather than a real
war), but as a really new style of non-aggressive large scale use of
force; not to kill, but to restrain, disarm, protect the persecuted, and
create new political structures in a failed or grossly unjust state. This
would, of course, require the creation of a stronger international
police force than the un or the U.S. have been willing to do (as they
demonstrated in the former Yugoslavia).

Proportionality

Proportionality implies that you do not resort to war for a small
wrong and that you do not resort to a war unless you have a reason-
able expectation of winning, because the goal of war is to restore
peace. This refers only to the start, since surely there will be many
small battles in the course of the war in which the odds of success
might be slim, but you take a chance anyway. It is only when all the
battles are predicted to end in defeat that the war ceases to be just.
This seems counter-intuitive in some cases. At first glance, it simply
means you can’t commit suicide; so, seemingly, after the blitzkrieg
in Poland, Belgium was right to surrender without much of a fight
to Germany. And, conversely, had we known of the widespread
guerilla resistance in Vietnam, it would have been wrong to have
started a war with the Vietcong - you are not allowed to destroy a
country to save it.

Some troubling problems have been raised about the mea-
surement of proportionality. At its crudest, the concept requires
weighing the number of people you kill during the war against the
number of people you save from being killed (or whose previous
deaths you go to war to avenge). So, “in 2001 many watched the death
toll of Afghan civilians with the hope that it would not exceed the
3,000 Americans killed on September 11" But this is surely not the
relevant number; rather, it is “the number of additional lives that
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would have been lost to terrorism had the war not been fought”*°

Similarly with the Israeli response to suicide bombers: it is irrelevant
that more Palestinians may be killed by the Israeli retaliation than
Israelis were killed in the original bombings; the comparison should
rather be to the additional victims there might have been without
the counterattacks.

A more significant and troubling aspect of the proportionality
requirement has to do with the number of people you can justifi-
ably kill during the war. It is assumed that you are not required to
give equal valuation to every person. So, in a battle, if there are two
possible tactics, one of which will cause you 100 casualties, and the
enemy 200, and another, in which you will lose only 50, but the en-
emy will lose 400, you can save half of your own men at the cost of
twice the losses of enemy soldiers. But is there any ratio that would
not be moral? Would saving one of your men be worth increasing the
enemy’s casualties by 1,000? If certain battles should not be fought
where the gain in military advantage is relatively small, but the loss
of life is great, it would seem that there is a level to which it would be
unjust to raise enemy losses for a tiny saving in your own losses.

This requirement militates against waging war on an amor-
phous enemy - that is why a “war against evil” is unjust. By definition,
you can never eradicate evil from the world, and therefore it is wrong
to try. This is very different from trying to eradicate one particular
instance of evil, which, of course, is a possible, and therefore, just,
goal. Similarly, it is both irrational and unjust to declare war on an
ideology, like communism, or militant Islam, or on a type of action,
like terrorism.

This is similar to the criticisms often made against the sup-
posed “war” on drugs, or cancer, or organized crime. In general,
there is great popular confusion about the varieties of defensive ac-
tions available to a state or society. The major divisions are between

“military” and “police” activity, and between acute and chronic
problems. The first of each set participates in the aura of heroism,
valor, bravery; the second is more humdrum. There is pressure to
wrap the cloak of heroism over dutiful performance of endless tasks,
but this misleads us about the criteria of success, which are very dif-
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ferent for each. Wars do not last forever - there are discrete battles,
which add up to produce clear winners and losers. Police work, on
the other hand, is endless. No matter how many robbers are caught,
there are sure to be more next week; no one expects the police to
eradicate robbery or murder. No one considers it a failure of polic-
ing if crime continues; success is defined as reducing or controlling
crime, not ending it. Susan Sontag makes similar comments on the
use of military metaphors in relation to cancer and A1ps.”’
Recently, there have been discussions in the field of medicine
about the distortions caused by the use of “military” metaphors
in thinking about disease.’® George Annas blames the military
metaphor for leading people to “over mobilize...Military thinking
concentrates on the physical, sees control as central, and encourages
the expenditure of massive resources to achieve dominance”® Yet
the very idea of eradicating, “defeating,” or “conquering” disease is
incoherent. Many diseases are really chronic conditions for which
“cure” is the wrong goal. Containment, palliation, and management
of normal functioning outside the diseased area are more appro-
priate.®® The rhetoric of a “war on cancer” sets unrealistically high
goals of “winning” But what could it mean to win? Often to destroy
every cancer cell requires destroying a large number of healthy
cells. Would living with the slight risk of recurrence, monitoring to
minimize it, not be saner? Isn't the desire to live risk-free irrational?®!
There have been some calls for restraint, pointing out that there
are dangers and unexpected side effects of attempting to vanquish,
rather than merely contain, disease, and pointing out that it is just
as much a part of the practice of medicine to know when not to act,
as when to intervene. This call for “statesmanship” is as appropriate
in the field of war as in medicine.
If we learn nothing else from just war theory, we learn that
sometimes the most just action is not to make war at all, but to settle
for an uncertain and risky peace.

NOTES

1. The “requirimento.” Louis Hanke, The Spanish Struggle for Justice in the Conquest
of America (Boston: Little, Brown and Company, 1949), quote on 33.
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2.

3.

4.

5.

6.

Spanish junta, which met for close to a year at Burgos, a leading financial and in-
tellectual center of Spain. Only in our fantasies would the President of the U.S. or
the Prime Minister of Israel convene an “orthodox forum” to discuss the justice of
their conduct of an ongoing war, much less halt further deployments while await-
ing its conclusions. A major expedition with two thousand men under the new
governor, Pedrarias, was about to set sail in the summer of 1513; Ferdinand made it
wait for almost a year while the junta deliberated, and wrote up the “Requirement,”
which they were ordered to read before engaging in military action in America.
Technically, the Indians’ failure to respond affirmatively to the “Requirement” was
the casus belli, that is, the excuse that “legalized” subsequent military actions.
Political Writings, ed. by Anthony Pagden and Jeremy Lawrence (Cambridge:
Cambridge University Press, 1991), 231-327; I paraphrase part of Pagden’s introduc-
tion, xxiv—xxviii.

Vitoria had elaborated on this point in a lecture “On Dietary Laws” (Pagden,
Political Writings, 205-230, esp. 225), a discussion of cannibalism, which he declared
wrong even in a lifeboat situation, much less as a ritual practice. Although he
doubted the stories of Indian cannibalism and human sacrifice, he still examined
whether, if this were the case, it would be a just cause for declaring war on them.
He answered with a “yes” that was surprisingly qualified. “The reason why the
barbarians can be conquered is not that their anthropophagy and human sacrifices
are against natural law, but because they involve injustice (iniuria) to other men’
The injustice is that “the victims of these practices are often unwilling, for example
children” and it is “therefore lawful to defend them...and wage war on them to force
them to give up these rituals” He is careful to deny that violation of natural law in
itself would justify war, because that would lead to an even worse result of constant
war - the example he gives, perhaps tongue in cheek, is that he would not want

>

to justify France, say, invading one of the Italian states, by citing the well known
“fact” that Italians are sodomites. John Rawls comes to the opposite conclusion in
The Law of Peoples (Cambridge: Harvard University Press, 1999), 94. Defending
wars of humanitarian intervention, he says, “if the offenses against human rights
are egregious, and the society does not respond to the imposition of sanctions,
such intervention in the defense of human rights would be acceptable and would
be called for [emphasis added]” The example he gives is a “society like the Aztecs,
which is not aggressive to other countries, but “which holds its own lower classes
as slaves...available for human sacrifice”
“It is the general law of nations (ius gentium) that everything captured in war be-
longs to the victor...even to the extent that their people become our slaves.” Pagden,
Political Writings, 283.
Augustine, Reply to Faustus, the Manichaen, XX11, 76, emphasis added. The quotes in
the next paragraph are from xx11, 74-5. Augustine touched on war only peripherally
in several other works, the most significant being the dialog On Free Will. See also
Richard Shelly Hartigan, “Saint Augustine on War and Killing: The Problem of the
Innocent,” Journal of the History of Ideas 27, no. 2 (April-June 1966): 195-205; Robert
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L. Holmes, On War and Morality (Princeton, New Jersey: Princeton University
Press, 1989), chap. 4; and R.A. Marcus, “Saint Augustine’s Views on the Tust War,”
in The Church and Just War, ed W.J. Sheils (Cambridge, Mass.: Blackwell, 1983).

7. De Libero Arbitrio, 1, 5, 11-13

8. Reply to Faustus, XX11, 74, emphasis added. Notice how different this is from the
Talmud’s reason for not obeying a tyrant’s order: you kill him or I will kill you -

“how do you know that your blood is redder?” — where the point is the equality of
each human, rather than the fact that neither’s physical humanity is particularly
valuable (Sanhedrin, 74a).

9. Summa Theologiae, 11-11, Question 63 (Homicide), section 7 (Is it permissible to kill
in self-defense?). J. David Bleich notes that the concept of double effect is similar to
the halakhah of unintended acts (daver she-eino mitkaven), which do not engender
even the minimal culpability that inadvertent transgressions (shogeg) entail, citing R.
Shimon’s opinion in Beitzah 22b. But, he emphasizes, this is limited to violations of
Sabbath restrictions and to cases where the “unintended” act is not certain to occur.
In the Halakhah, “a necessary effect cannot be regarded as unintended. Accordingly,
military action which of necessity will result in civilian casualties cannot be justified
on the contention that the killing of innocent victims is unintended.” “Nuclear War
through the Prism of Jewish Law: The Nature of Man and War,” in Daniel Landes,
ed., Confronting Omnicide. Jewish Reflections of Weapons of Mass Destruction
(Northvale, New Jersey: Jason Aronson, 1991) 209-223. Philosophers have spilled
much ink teasing out the moral relevance of distinguishing between intending and
merely foreseeing. See, for example, Suzanne Uniacke, Permissible Killing. The Self-
defense Justification of Homicide, (Cambridge: Cambridge University Press, 1994),
Chapter 4: “The Double Effect Justification;” Shelly Kagan, The Limits of Morality.
(Oxford: Clarendon Press, 1989), Chapter 4: “Intending Harm”; Alison McIntyre,

“Doing Away with Double Effect,” Ethics 111 (January 2001): 219-255; EM. Kamm,
“Toward the Essence of Nonconsequentialism,” in Alex Byrne, ef al, editors, Fact
and Value. Essays on Ethics and Metaphysics for Judith Jarvis Thomson, (Cambridge,
Mass.: MIT Press, 2001), 155-181, and especially her “Failures of Just War Theory:
Terror, Harm, and Justice,” Ethics 114 (July 2004): 650-692 for a revision of the
doctrine of double effect in order to permit intentional harm to noncombatants.

10. Summa Theologiae, 11-11, Question 40 (War) for the three criteria of just war.

11. Ifollow the historiography of James Turner Johnson, in his books: Ideology, Reason,
and the Limitation of War: Religious and Secular Concepts 1200-1740 (Princeton:
Princeton University Press, 1975) and Just War Tradition and the Restraint of War
(Princeton: Princeton University Press, 1981), and article “Grotius’ Use of History
and Charity in the Modern Transformation of the Just War Idea,” Grotiana 1v (1983),
21-34. Johnson’s main point is that what began as a purely religious doctrine was
transformed in the 17" century by the incorporation of Roman ideas of the law of
nations (jus gentium) and stoic ideas of natural law into a modern, secular, histori-
cally-based intellectual tradition, which reflected and helped create a “developing
moral consensus in western culture about two perennial issues: under what condi-
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12.

13.

14.

15.

16.

tions force is justified in the protection of societal values, and what limits ought
to be observed in even such justified use of force” [“Grotius’ Use of History;,” 22].
Turner notes that there was no significant religious contribution to the development
and discussion of just war from the late 16 century until the 1950’s debate on the
use of nuclear weapons, when Protestant theologians like Paul Ramsey (War and
the Christian Conscience [Durham, Nc: Duke University Press, 1961]) endeavored
to “recapture just war theory as a base for constructive Christian thought” on the
morality of war. Incidentally, the prominence of Ramsey is significant in another
way — he was also one of the creators of modern medical ethics, where a similar
set of issues (the nature of justified killing, of a fetus or brain-dead person, for
instance) for long set the tone of the debate. The comparison of these two areas of
applied ethics has not been noted before, but surely it is no coincidence that two
of the most prominent scholars in medical ethics today are working on issues of
just war right now (EM. Kamm and Jeff McMahan).

When the Carnegie Endowment for International Peace published a new translation
in 1925, the editor listed seventy-seven editions and translations, two-thirds of them
before 1750, so it was clearly a very popular book. Interest waned, though - only
twelve reprints from 1750 to World War 1. Presumably this is because most of
the ideas in its 9oo pages were incorporated in shorter, more popularly written
handbooks, especially those of Christian Wolff and Emmerich Vattel (both mid-
18tk century). The best translation is by Louise R. Loomis, in her slightly abridged
version for the Classics Club: Hugo Grotius, The Law of War and Peace [De Jure
Belli ac Pacis] (New York: Walter J. Black, 1949).

Geoftrey Parker, The Military Revolution. Military Innovation and the Rise of the
West 1500-1800 (Cambridge: Cambridge University Press, 1988).

Grotius, Law of War, Book 111, iv, 15-18. Grotius makes the same point later, where
he seems to denigrate “law” as being too minimal a guide to just conduct: “When
I first started to explain this part of the law of nations [emphasis added], I declared
that many things are said to be lawful or permissible...that either are far from the
rule of right...or at least, with more piety and more applause from good men, they
should be left undone” He then quotes Seneca: “How much broader the rule of
duty than the rule of law! How numerous are the demands of religion, humanity,
generosity, justice, good faith, all of which lie outside the tables of the law!” For
Grotius, his new “international law” should reflect the “rule of duty,” which requires
more than the previously existing laws (of nature or of nations). And so, he says, “I
must now retrace my steps and deprive the warmakers of almost all the privileges
I may seem to have conferred, but did not confer, on them.” Grotius, Law of War,
Book 111, X, 1.

A handy collection of most of these codes is Leon Friedman, ed., The Law of War.
A Documentary History. Volume 1 (New York: Random House, 1972).

There is no such thing as “lastness,” for one can always imagine another diplomatic
note, mediation attempt, or possible concession after the previous one. So, insis-
tence that war be the literal last resort would be to condemn politics to a version
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18.

19.

20.

21.

22.

of Zeno's paradox of Achilles and the tortoise. Supposedly, if the tortoise is given

a head start in the race, Achilles can never overtake it: when Achilles runs half the

distance between the two, the tortoise advances an inch, when Achilles runs half
of the remaining distance, the tortoise advances a half inch.... Since there are an

infinite number of halfway points between the two, it seems that the swift runner

can never overtake the slow tortoise. The error, of course, is to assume that it takes

an infinite amount of time to pass an infinite number of points, which is wrong

because there is no need to actually stop at each point to in order pass it.

Grotius, Law of War, Book 1, vi. 3.

Control Council Law No 10, Berlin, 1945, entitled Punishment of persons guilty of
war crimes, crimes against peace and against humanity, cited in Friedman, 909. Since

it is war itself, that is the “crime against peace,” it would seem that this implies a

right to refuse to fight at all in an unjust war.

Grotius, Law of War, Book 111, xiv. 6, where he comments “here we should praise

the mercifulness of the Jewish law, which ordained that a Jewish slave, after a fixed

time had elapsed, should be set completely free, with gifts” Typically, this is cited

along with a series of quotations from Plutarch, Cicero, and Tacitus, on the treat-
ment of slaves as well as tenants or servants, i.e., the Bible is just one of many other

historical examples of the custom of nations, which with the passage of time has

become the “law of nations,” and is evidence for what must be the universal “law

of nature”

Geneva Convention 111 (1949) Convention relative to the treatment of prisoners of
war, in Friedman, 589-640.

My students, on reading this, often comment that this sounds more like summer
camp than a pow camp. Sadly, the U.S. is currently reversing this history of ever
more humane treatment of Pows, mainly by redefining the qualifications for being

treated as a Pow. Lieber provided a very different model when his code insisted

on treating captured Confederate soldiers with all the deference due to soldiers

of a sovereign state, simply noting that that such treatment “neither proves nor
establishes an acknowledgment of the rebellious people...as a public or sovereign

power;” nor would it prevent “the legitimate government from trying the leaders of
the rebellion...for high treason.” (Lieber Code, Art. 153, 154). They are treated well

only in recognition of their common humanity. Perhaps the fact that Lieber had one

son fighting in the Confederate Army and two in the Union Army made it easier
for him to recognize the common humanity even of an “illegal” and “treasonous”
rebel.

Just and Unjust Wars. A Moral Argument with Historical Illustrations (New York:

Basic Books, 1977). The later editions of 1992 and 2000 are identical except for dif-
ferent introductions. There is a sympathetic study by Brian Orend, Michael Walzer
on War and Justice (Montreal: McGill-Queen’s University Press, 2000). There is a

large and still-growing critical literature. Among the best of the early articles is

C.AJ. Coady, “The Leaders and the Led: Problems of Just War Theory,” Inquiry 23

(1980): 279-291; and, of the recent articles, Igor Primoratz, “Michael Walzer’s Just
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War Theory: Some Issues of Responsibility;” Ethical Theory and Moral Practice 5
(2002): 221-243.

23. Walzer, Just and Unjust Wars, 61-63.

24. But not preventive war. In the aftermath of the Sept. 11, 2001 terrorist attack on
the United States, the Bush administration asserted a new “Bush Doctrine,” de-
fining the right of self-defense as including the right to initiate preventive wars
(“National Security Strategy of the United States of America, September 2002, 6, in
www.whitehouse.gov/nsc/nss.pdf). For a qualified philosophical defense, see Allen
Buchanan and Robert O. Koehane, “The Preventive Use of Force: A Cosmopolitan
Institutional Proposal,” Ethics & International Affairs (2004): 18:1, 1-22.

25. The massacre of a third of the Cambodian population by the Khmer Rouge in the
1970s, and the vicious Balkan wars and the Rwandan massacre of the Tutsis in the
1990s, led to much discussion of just how badly governments had to act to justify
humanitarian intervention. See Samantha Power, “A Problem From Hell.” America
and the Age of Genocide (New York: Basic Books, 2002). A good introduction
to the philosophical literature is Deen K. Chatterjee and Don E. Scheid, editors,
Ethics and Foreign Intervention, (Cambridge: Cambridge University Press, 2003).
See Walzer’s reluctant defense of such intervention, “The Politics of Rescue,” in his
Arguing About War (New Haven: Yale University Press, 2004), 67-81.

26. “Political Action: The Problem of Dirty Hands,” Philosophy and Public Affairs
(1972/3), 160-181. Walzer does not take the obvious step of distinguishing prima
facie moral rightness from moral rightness “all things considered” (as W.D. Ross
did in The Right and the Good (Oxford: Clarendon Press, 1930), 19 ff). This would
have avoided the awkward contradiction of claiming, “it is the right thing to do the
immoral action.” Presumably, Walzer avoided this way out in order to emphasize
the gravity of doing the immoral act as a way to restrain its use. Christopher W.
Gowans, in Innocence Lost. An Examination of Inescapable Moral Wrongdoing (New
York: Oxford University Press, 1994), criticizes Walzer for assuming that the prob-
lem of dirty hands is peculiar to political life; he insists that a “domestic analogy” is
relevant here. The politician’s problem is not different in kind from any individual’s
problem when faced with inescapable moral wrongdoing. For his discussion, and
references to what he calls the “dirty hands literature,” see 228-236.

27. The morality of using torture in wartime became a practical issue when the Bush
administration wrote several legal justifications of the practice to deal with al Qaeda
terrorists. The discussion became more heated after it was graphically revealed that
crude torture was being used to interrogate pows captured in the Iraq war in 2003.
It is surprising how quickly that prohibition, long considered a basic human right,
could be disregarded, and the idea not merely of practicing, but openly legalizing,
it became a legitimate topic of discussion. Many of the best articles in this debate,
including Walzer’, are collected in Sanford Levinson, ed., Torture. A Collection
(New York: Oxford University Press, 2004).

28. Nussbaum’s comments on Aeschylus’ Agamemnon are similar to Walzer’s point.
Agamemnon is fighting a just war (i.e., one commanded by the gods) against the
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29.

30.

31.

Trojans. When he is told that the only way to get the wind to blow to allow his
ships to sail is to propitiate one of the gods by sacrificing his daughter, Iphigenia,
he obeys, knowing that it is an immoral act. The Chorus criticizes him, not for the
act, but for the enthusiasm with which he performs it (he says, “it is right and holy
that I should desire with exceedingly impassioned passion the sacrifice...[of] the
maiden’s blood”) As Nussbaum summarizes the criticism: “this does not mean
that in no circumstances is it the best available course to kill; it does mean that
even such rationally justifiable killings violate a moral claim and demand emotions
and thoughts appropriate to a situation of violation [emphasis added].” Martha
C. Nussbaum The Fragility of Goodness. Luck and Ethics in Greek Tragedy and
Philosophy (New York, Ny: Cambridge University Press, 1986), quotes on 35 and
48. Notice the other interpretation possible in such a situation: the commentators
praise Abraham for eagerly arising early and saddling the donkey himself in his
rush to obey God’s command that he sacrifice his child.

From the discussion of this issue by the legal philosopher John Gardner, “In Defense
of Defenses,” in the Festschrift for Nils Jareborg (Uppsala, 2002). An example of an-
other form that such a “blemish” can take is the case of God’s refusal to allow King
David to build the Temple “because thou hast shed much blood upon the earth in
My sight?” But this blood was shed at God’s command in divinely sanctioned wars,
so why should it entail punishment? Radak explains, “among the blood of the gen-
tiles that he spilled, it is possible that among those who were not combatants there
were good and pious people [i.e., innocent noncombatants]” R. J. David Bleich
comments that David’s “accountability is assuredly solely in the form of lifnim mi-
shurat ha-din...nevertheless, a degree of moral culpability exists despite halakhic
sanction” (“Response to Noam Zohar” in Daniel H. Frank, ed., Commandment
and Community: New Essays in Jewish Legal and Political Philosophy (Albany: State
University of New York Press, 1995) 264-265.

This tension over “justified wrongdoing” is reflected in the Halakhah. Note our ap-
proach to the case of medically mandated eating on Yom Kippur. Clearly, the rules
of the fast are overridden by pikuah nefesh, but we still make an effort to reduce
the violation to the minimum: “whenever such people are obliged to break the fast,
the amount...consumed should not constitute the volume whose consumption
normally carries the penalty of excision” And yet, the sick person should bentch
before and after eating, and even add the festival yauleh ve-yavo because, according
to Maimonides, “to him the Day of Atonement is as ordinary festivals are to us,
seeing that he is. ..religiously obliged to break the fast” Immanual Jakobovits, Jewish
Medical Ethics (New York: Bloch Publishing House, 1959), 51, 69 and notes.
Concurrently, the idea developed that it was not even necessary that the “law” be
ratified in normal treaties, or written by states themselves. Most current interna-
tional law is really made by the authors of articles in the journals of international
law, “not by states, but by silly’ professors writing books” (in Louis Sohn’s trenchant
phrase). The concept of “customary international law” has arisen to assert the bind-
ing nature of such law. “But it is not clear what is added by laying the mantle of
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32.

33.

34.

ciL over what is essentially a campaign against the morality of other states...Even

if there were some incremental benefit in calling ‘illegal’ the ‘immoral’ conduct of
other states...this...is outweighed by the costs to state sovereignty...of authorizing

a system whereby a form of non-treaty law’ could be created without the consent

of affected states” Samuel Estreicher, “Rethinking the Binding Effect of Customary
International Law,” Virginia Journal of International Law, 44 (2003-2004) 5-17,
quotes on 15 and 11.

J.L. Brierly, The Law of Nations. An Introduction to the International Law of Peace,
6 ed. (New York: Oxford University Press, 1963), 49—56. This approach is repeated

by the contemporary successor to Brierly’s text: Ian Brownlie, Principles of Public

International Law (Oxford: Oxford University Press, 1998). Before giving the same

list of the sources of obligation, Brownlie notes that whereas “a statute is binding in

the United Kingdom by reason of the principle of the supremacy of Parliament...no

such machinery exists for the creation of rules of international law.... All [decisions

of the UN, general treaties, decisions of the International Court, etc.] are lacking

the quality to bind states...in the same way that Acts of Parliament bind the people

of the United Kingdom. In a sense, formal sources’ do not exist in international

law. As a substitute, and perhaps an equivalent, there is the principle that the gen-
eral consent of states creates rules.... What matters then is the...evidences of the

existence of consensus among states concerning particular rules or practices.” 1-2.
Treaties and UN resolutions are certainly such evidence, but so also are unratified

treaties, textbooks of international law, from the first one (Grotius’s) to Brownlie’s

own, and the practice of states. It is as if, merely by talking of the laws of war, proper

treatment of prisoners of war, acceptable methods of interrogation, etc., states

create an international law that they are then obliged to follow, even if they did not

actually ratify that particular Geneva Convention. This becomes important in cases

like Additional Protocol 1 on the Protection of Victims of International Armed

Conflict, added to the 1949 Geneva Conventions in 1977. This is the first major
effort to specify “proportionality;” i.e., what collateral civilian damage is excessive.
The U.S. (along with two-thirds of those countries that did ratify the 1949 Geneva

Conventions) has not ratified it, but, if the above definition of international law is

correct, we are still bound by its provisions.

David Novak Natural Law in Judaism (Cambridge: Cambridge University Press,
1998), esp. chapter 2. “Scriptural foundations.” For a defense of the binding nature

of the one of the main areas of natural law, see Haim H. Cohn, Human Rights in

the Bible and Talmud (Tel Aviv: MoD Books-Broadcast University Series, Tel Aviv
University, 1989).

“Grotius, Pufendorf, Vattel, and the like...although their code...has not the slightest

lawful force and cannot even have such force (since states as such are not subject to

a common external constraint) - are always duly cited in justification of an offensive

war, though there is no instance of a state ever having been moved to desist from

its plan by arguments armed with the testimony of such men.” But Kant was not

as cynical and hopeless as this sounds, for he continues: “this homage that every
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36.
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39.

state pays to the concept of right (at least verbally) nevertheless proves that there
is to be found in the human being a still greater, though at present dormant, moral
predisposition to eventually become master of the evil principle within him...and
also to hope for this from others” “Toward perpetual peace [1795],” in Immanuel
Kant, Practical Philosophy, translated and edited by Mary J. Gregor (Cambridge:
Cambridge University Press, 1996) 326—7. Kant was much opposed to the very idea
of “just war” He thought mankind had evolved enough to work toward putting all
relations between states on a legal footing, in accord with Reason, rather than set-
tling for the lesser goal of merely reducing the horrors of existing wars. His proposal
was that the most advanced European states take the first step by pledging to solve
their disputes non-violently; this would be a model for other states to follow. This
is similar to the approach of the League of Nations, and to John Rawls’ suggestions
in The Law of Peoples (44) that a “psychological process” of “moral learning” at the
international level, similar to the civic education in lawful behavior learned within
liberal states, is the way to achieve international peace. The best discussion of Kant’s
essay is W.B. Gallie, Philosophers of Peace and War. Kant, Clausewitz, Marx, Engels
and Tolstoy (Cambridge: Cambridge University Press, 1978).
See the article “Prisoners’ Dilemma” in Ted Honderich, ed., Oxford Companion
to Philosophy (Oxford: Oxford University Press, 1995) for the suggestion that the
need for the moral rules based on duty is one of the main conclusions from the
paradoxes such puzzles generate. A good general discussion is William Poundstone,
Prisoner’s Dilemma: John von Neumann, Game Theory, and the Puzzle of the Bomb
(New York: Doubleday, 1992).
John Rawls, The Law of Peoples (Cambridge: Harvard University Press, 1999), 97.
Grotius paints himself in just such colors: “I have refrained from taking up topics
that belong to another treatise, such as showing what course of action is practically
advantageous. For those matters have their own special science, which is politics....
As mathematicians view their figures abstracted from bodies, so I in my treatment
of law have held my mind aloof from all particular events” Grotius, Law of War,
Preface, paragraphs 57, 58.
Philippa Foot invented the trolley problem in her article “Abortion and the Problem
of Double Effect” Oxford Review 5 (1967); Judith Jarvis Thomson elaborated on it in
“Killing, Letting Die and the Trolley Problem” (1976), reprinted in her Rights,
Restitution & Risk. Essays in Moral Theory (Cambridge: Harvard University Press,
1986), 78-93. There is a large literature, with ever more baroque variations; see, for
a recent example, the exchange between Frances M. Kamm and John Harris “The
Doctrine of Triple Effect and Why a Rational Agent Need Not Intend the Means
to His End” in The Proceedings of the Aristotelian Society (2000) 21-57. Harris
(unlike most other philosophers) ridicules such use of “artificial” and “implau-
sible” examples to discern the moral permissibility of different types of killing: he
sarcastically entitles his section “the moral difference between throwing a trolley
at a person and throwing a person at a trolley.”
Chiara Bottici, “The Domestic Analogy and the Kantian Project of Perpetual Peace,”
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Journal of Political Philosophy 11:4 (2003), 392-410. Only a few modern writers reject
this analogy. Hedley Bull does, claiming that a unique set of rules (and not the same
rules that govern domestic actions) govern international society. Charles R. Beitz
also rejects the analogy, mainly to deny that states have a right to self-defense, or
any other rights modeled on individual rights (Political Theory and International
Relations [Princeton: Princeton University Press, 1979], 51-53).

40. Thave avoided using these Latin terms, because they are misleading. The concepts,
of course, existed; but the use of Latin phrases to describe them was an invention of
Austrian lawyers of the 1920s — presumably to increase the prestige of their proposed
treaties limiting war by claiming a spurious antiquity for the phrases. See Robert
Kolb, “Origin of the twin terms jus ad bellum/jus in bello,” International Review of
the Red Cross (1997) 320: 553-562.

41. Buchanan and Koehane, “The Preventive Use of Force,” quotes at 5 and 14

42. David Luban, “Preventive War,” Philosophy and Public Affairs 32:3 (2004) 207-248.
quotes on 226 and 230, emphasis added.

43. Offense to Others. The Moral Limits of the Criminal Law (New York: Oxford
University Press, 1985).

44. T have conflated her slightly different versions from Rights, Restitution and Risk,
33ff and The Realm of Rights (Cambridge: Harvard University Press, 1990) ch. 14

“Ceasing to Have a Right”

45. EM. Kamm, “Failures of Just War Theory: Terror, Harm, and Justice,” Ethics 114
(2004): 650-692, esp. 679. This article attacks the doctrine of double effect, for in-
correctly forbidding intentional attacks on civilians (does it really matter that the
pilot of the plane bombing the factory is really a “baby killer,” who enlisted only
because this would give him the chance to kill civilian children as a “side effect?”).
It also attacks the concept of discriminating between civilians and soldiers (who is
more “guilty;” the soldier asleep in the rear, or a politician or cleric actively inciting
the unjust war?).

46. Jeff McMahan, “The Ethics of Killing in War;” Ethics 114 (2004): 693-733, esp.
722-730.

47. See Gerry Simpson’s book Rebellious Subjects: War, Law and Crime (London:
Polity Press, 2005) for a good discussion of the ambiguities of “piracy” and how
a terrorist like bin Laden fits that category, especially given the fluid line between
pirates and government-licensed privateers (which is how bin Laden started,
when the U.S. supported his guerilla war against the Russians in Afghanistan),
and Peter Watson Huggins, Trans-state Actors and the Law of War: A Just War
Argument, Ph.D. Dissertation submitted to Dept. of Government of Georgetown
University, May, 2003; but for some skeptical comments on the pirate analogy, see
Eugene Kontorovich, “The Piracy Analogy: Modern Universal Jurisdiction’s Hollow
Foundation,” Harvard International Law Journal 45:1 (Winter 2004), pp. 183-237.

48. Brownlie, Principles of Public International Law, 235.

49. Republic of Bolivia v. Indemnity Mutual Marine Assurance Co. (1909) 1 KB 785, and
its citation in Re Piracy Jure Gentium (1934) AC 586; both cases discussed in Simpson
Rebellious Subjects. In the Court’s words, the Bolivian rebels were “not only not the
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54.

55-
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57-

58.

59.

60.

61.

62.

enemy of the human race” but, since they were rather “the enemy of a particular
state,” they were therefore not pirates at all.

Grotius, Law of War, Book 111, iii.2 and xix.3.

Lieber Code, Article xv1, where he says the reason that “military necessity does
not admit of cruelty...maiming.. .torture...use of poison...wanton devastation” is
because such acts would make “the return to peace unnecessarily difficult” xx1x:
“The ultimate object of all modern war is a renewed state of peace.”

This seems to be the conclusion of Lon Fuller, in the invented case he gives discuss-
ing the morality of post-1945 prosecution of citizens who had used Nazi-era laws
during World War 11 against their fellow citizens. See “The Problem of the Grudge
Informer;” in his The Morality of Law (New Haven: Yale University Press, 1969),
appendix.

Gary J. Bass, “Jus Post Bellum,” Philosophy and Public Affairs 32:4 (2004) 384-412,
quote at 405. See also Brian Orend, “Justice after War;” Ethics & International Affairs
16:1 (2000): 43-56.

Walzer, “The Triumph of Just War Theory (And the Dangers of Success),” in Arguing
About War (New Haven: Yale University Press, 2004), 3-22.

Walzer, “The Four Wars of Israel/Palestine,” in Arguing About War, 113-129.
Michael Walzer, “Just and Unjust Occupations,” Dissent Magazine (Winter, 2004),
editorial.

Thomas Hurka, “Proportionality in the Morality of War,” Philosophy and Public
Affairs 33:1 (2005), 34-66; quote at 59. For historical surveys see Judith Gail Gardam,
“Proportionality and Force in International Law;” American Journal of International
Law 87 (1993) 391-413, and William J. Fenrick, “The Rule of Proportionality and
Protocol 1 in Conventional Warfare,” Military Law Review, 98 (1982) 91-127.

“The transformation of war-making into an occasion for mass ideological mobiliza-
tion has made the notion of war useful as a metaphor for all sorts of ameliorative
campaigns whose goals are cast as the defeat of an ‘enemy. We have had wars
against poverty, now replaced by the ‘war on drugs, as well as wars against specific
diseases, such as cancer. Abuse of the military metaphor may be inevitable in...a
society that increasingly restricts the scope and credibility of appeals to ethical
principle.... War making is one of the few activities that people are not supposed
to view ‘realistically’; that is, with an eye to expense and practical outcome. In all-
out war, expenditure is all-out, unprudent — war being defined as an emergency in
which no sacrifice is excessive.” Susan Sontag, A1ps and its Metaphors (New York:
Farrar, Strauss & Giroux, 1989), 11.

Bruce Arrigo, “Martial Metaphors and Medical Justice: Implications for Law, Crime,
and Deviance,” Journal of Political and Military Sociology 27 (1999): 307-322.

G.J. Annas, “Reframing the Debate on Health Care Reform by Replacing our
Metaphors,” New England Journal of Medicine 332 (1995): 744-747.

This would be equivalent in the international arena to negotiation, compromise,
containment, partial solutions, defensive strategies, learning to live with threats,
and accepting that tragic imperfections and injustices will always exist.

Grotius recognized this in his own call for restraint: “Quite inadmissible is the
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doctrine proposed by some, that by the law of nations it is right to take up arms in
order to weaken a rising power, which, if it grew too strong, might do us harm....
That the bare possibility that violence may be some day turned on us gives us the
right to inflict violence on others is a doctrine repugnant to every principle of
justice. Human life is something that can never give us absolute security. The only
protection against uncertainty and fear must be sought, not in violence, but in
divine providence and harmless precautions.” Grotius, Law of War, Book 11, i.17.



From a Chessboard to the
Matrixs The Challenge
of Appﬂyﬁmg the Lavs of
Armed Conflict in the

Asymmetric Warfare Era

Yosefi M. Seltzer

HOW THE FIELD OF BATTLE HAS CHANGED

The battlefield has changed primarily because it is no longer a tradi-
tional chessboard scenario, having transformed from a conventional
front to an asymmetric,’ or multifaceted, one. Assets that must be
defended are no longer just military but civilian as well. Not only
was the World Trade Center destroyed on September 11, 2001, but
nightclubs, vacation resorts, subways, civilian aircraft, places of
worship, and embassies have been the subject of attacks in such
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diverse locales as England, France, Argentina, Russia, Spain, Kenya,
Tanzania, Jordan, Japan, Indonesia, and Turkey. The terrorists are
intent on maximizing the number of indiscriminate civilian casual-
ties. In the attacks on the World Trade Center and the Pentagon, they
murdered thousands of citizens from approximately 8o countries.
Thus, the terrorists seem to be intent upon upsetting the world order,
weakening democratic states into appeasement and capitulation, and
instigating chaos by any means necessary while ignoring interna-
tional customs and conventions, most notably by not distinguishing
between military and civilian targets.

Moreover, the terrorists frequently utilize unconventional
means and tactics. They frequently disguise themselves in civilian
attire, use concealed explosives, and exploit women* and medical
personnel to surreptitiously transport weapons and launch sneak
attacks. The recruitment and dispatch of children as young as age 12
to serve as snipers, arms couriers and suicide bombers is now dis-
turbingly commonplace.® Further, the enemy has been known to
conceal weapons stashes and seek refuge near or inside of schools,
hospitals, religious facilities, and antiquities.

Because these abhorrent targeting decisions and tactics dem-
onstrate a blatant disregard for the Law of War and a brazen attempt
to exploit the protected status of civilians and non-military facili-
ties, the United States must graduate its strategy and tactics beyond
historically accepted principles and adapt accordingly in order to
defend itself and its allies.

The United States is attempting to respond to these unlawful
practices by working within the constraints of the evolving Law
of War. This policy includes putting the world on notice that any
nation that harbors or supports terrorism will be regarded as a hos-
tile regime, particularly those rogue nations that agree to provide
terrorists with weapons of mass destruction. President George W.
Bush’s administration has spearheaded the worldwide coalition
against terrorism by employing all available diplomatic, financial,
law enforcement, intelligence, and military means and creating
the Department of Homeland Security and the Homeland Security
Council. Congress has supported these endeavors by passing a flurry
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of legislation including authorizing the use of self-defensive action
in Afghanistan and Iraq and passing the U.S.A. Patriot Act.

The need to utilize the broadest possible definitions of “self
defense,” “lawful target,” “combatants,” “proportional response” and
other key terms are critical to executing an effective response to
unconventional - indeed unlawful - attacks while trying to abide
by the various war conventions and customs. For example, the legal
basis for use of force in Afghanistan in response to al-Qaeda and the
Taliban for their attacks on the World Trade Center and the Pentagon
was self-defense under Article 51 of the United Nations’ (UN) Charter.
Although neither uN Security Council Resolution (UNSCR) 1368,
dated Sept. 12, 2001, nor UNSCR 1373, dated Sept. 28, 2001, expressly
authorized the use of force against the terrorists, both resolutions
recognize the United States’ “inherent right of self-defense.”

The process of formulating and implementing evolving combat
objectives and guidelines poses challenges to the entire chain of
command. It begins with the creation of policy by the Commander
in Chief, Secretary of Defense, and their advisors and culminates
with the execution of the Rules of Engagement (ROE) and war pro-
tocols by combat commanders and lower enlisted infantry, artillery,
and aviation soldiers, many of whom are too young to legally drink
alcohol.

Consequently, revisions and “lessons learned” are being incor-
porated on a rolling basis into combat instruction and training. The
internet has proved quite valuable in this regard: companycommand.
army.mil and platoonleader.army.mil among other sites enable
combat-tested soldiers to share their experiences with those who
are about to deploy.

That said, however, changing a soldier’s mental approach in
order to modify his/her defensive instincts to the nefariously evolv-
ing threats is more gradual. For example, a soldier on guard duty
outside a military compound will not always make the appropriate
defensive response in a matter of seconds when a taxi driver in
civilian clothing coasts in his car towards the gate, stops, requests
assistance and upon the sentry’s approach, detonates a concealed
explosive. Unfortunately, such tragedies have jolted some soldiers to
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become reflexively defensive, such as when a van full of Iraqi civilian
women and children was riddled with bullets because they failed to
slow down while approaching a security checkpoint. In response, the
military has begun to utilize new weapons and tactics such as the use
of robots to check for explosives, remote-controlled road tire spikes
and nets, instant oil slicks, paint-ball guns that coat windshields,
and other non-lethal devices that will help soldiers proportionally
respond to potential threats in their confrontations with locals while
reducing the number of unnecessary casualties.’

In some cases, the learning curve has resulted in unfortunate
casualties, due to undisciplined excess and lax passivity. The scandals
at the Abu Ghraib prison facility should serve as a constant reminder
of how the entire chain of command must constrain its conduct and
train subordinates to the rule of law. The compulsory humiliation
inflicted upon detainees at the prison undermined the human rights
aspiration of Operations Iraqi Freedom and Anaconda, dampened
the fledgling admiration the local inhabitants were developing for
the United States, provoked international condemnation, and insti-
gated retaliatory attacks on U.S. citizens in theater. It is evident that
without explicit direction, discipline within the ranks and account-
ability, chaos can ensue, which ultimately destabilizes the mission.

That said, it is feasible for soldiers to exercise good faith judg-
ment and discipline as they apply the ROE when they face imminent
threats, and take measures that comply with the Law of War in the
process of maintaining order and defending themselves, their units,
and their nation’s interests.

REVISED COMBAT ETHICS: THE ADOPTION
OF THE PREEMPTION DOCTRINE

It is generally agreed that two types of action legitimately fall within
the ambit of international law: (1) actions authorized by the un
Security Council under Chapter viI of the un Charter, and (2) ac-
tions that constitute a legitimate act of individual or collective self-
defense pursuant to Article 51 of the un Charter and/or customary
international law.® Chapter vir puts forth the parameters in which
the Security Council may confront acts of aggression or other threats
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to international peace or security.” After identifying a threat, then
exhausting other tactics short of force to compel compliance, the
Security Council can authorize a member state or group of states to
use force in accordance with Article 42.%

Under the second theory, States possess an inherent right to
protect their national borders, airspace and territorial seas from at-
tack.” Article 51 of the uN Charter authorizes “..the inherent right
of individual or collective self defense if an armed attack occurs
against a member of the uN until the Security Council has taken
measures necessary to maintain international peace and security”*
Further, many States, including the United States, embrace an
interpretation of the un Charter that extends beyond the black let-
ter language of Article 51, embracing the customary law principle
of “anticipatory self defense” that justifies the use of force to repel
not just actual armed attacks but also “imminent” armed attacks."!
Under this concept, a State is not required to absorb the “first hit”
before it can resort to the use of force in self-defense to repel an
imminent attack.'?

Anticipatory self defense finds its roots in the 1842 Caroline
case and a pronouncement by then-U.S. Secretary of State Daniel
Webster that a State need not suffer an actual armed attack before
taking defensive action, but may engage in anticipatory self defense
if the circumstances leading to the use of force are instantaneous,
overwhelming and leave no choice of means and no time for delib-
eration.”® Anticipatory self-defense also serves as a foundational
element as embodied in the concept of “hostile intent,” which makes
it clear to commanders that they do not and should not have to
absorb the first hit before their right and obligation to exercise self-
defense arises.'* As with any form of self-defense, the principles of
necessity and proportionality constrain the actions of the offended
State.'® These concepts will be discussed shortly.

For almost two hundred years, the right of anticipatory self-
defense was predicated upon knowing, with a reasonable level of
certainty, the time and place of an enemy’s forthcoming attack.
However, in this age of terrorism where warnings may not be easily
observed and anticipated, President George W. Bush has determined
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that the United States will not wait because the consequences could
be catastrophic: “The greater the threat, the greater is the risk of
inaction — and the more compelling the case for taking anticipatory
action to defend ourselves, even if uncertainty remains as to the time
and place of the enemy’s attack”'°

In “The National Security Strategy of the United States of
America” published in September 2002, the U.S. government has
graduated the use of force doctrine from anticipatory self-defense

to preemption:

We must be prepared to stop rogue states and their terror-
ist clients before they are able to threaten or use weapons of
mass destruction against the United States and our allies and
friends. Our response must take full advantage of strengthened
alliances, the establishment of new partnerships with former
adversaries, innovation in the use of military forces, modern
technologies.... It has taken almost a decade for us to com-
prehend the true nature of this new threat. Given the goals
of rogue states and terrorists, the United States can no longer
solely rely on a reactive posture as we have in the past. The in-
ability to deter a potential attacker, the immediacy of today’s
threats, and the magnitude of potential harm that could be
caused by our adversaries’ choice of weapons, do not permit
that option. We cannot let our enemies strike first."”

President Bush justified the change in response to the unconven-
tional, more aggressive nature of contemporary terrorist threats, in
large part because the gradual, observable massing of enemy forces
on a nations borders is no longer the means by which an attack can
be anticipated:

We must adapt the concept of imminent threat to the capa-
bilities and objectives of today’s adversaries. Rogue states and
terrorists do not seek to attack us using conventional means.
They know such attacks would fail. Instead, they rely on acts
of terror and, potentially, the use of weapons of mass destruc-
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tion — weapons that can be easily concealed, delivered covertly,
and used without warning.'®

Thus, the doctrine of preemptive self-defense will be relied upon in
future instances where the President concludes that an enemy has
been identified, the risk of attack by that enemy is real and imminent,
and a delayed response would enable the enemy to inflict significant
harm upon the United States, its allies, or interests.

THE LAW OF WAR

The Law of War, often referred to as the law of armed conflict, is
defined as the part of international law that regulates the conduct
of armed hostilities.” It derived from the Law of The Hague, the
Geneva Conventions of 1949, the 1954 Hague Cultural Property
Convention, the 1972 Biological Weapons Convention, the 1977
Geneva Protocols,* the 1980 Conventional Weapons Treaty, and
the Chemical Weapons Convention of 1997.>!

The Law of War consists of four principles. The first is the prin-
ciple of military necessity, or military objective, which prohibits a
belligerent from destroying or seizing the enemy’s property unless
required by the necessities of war.>* The second principle forbids the
use of arms, projectiles, or materiel calculated to cause unnecessary
suffering.?® The third principle of discrimination, or distinction,
requires that Parties to a conflict must direct their operations only
against combatants and military objectives, as distinguished from
protected property, persons, or places.>* The final principle states
that the anticipated loss of life and damage to property incidental
to attacks must be proportional, not excessive, in relation to the
concrete and direct military advantage expected to be gained.*

The principle of military necessity authorizes the use of force
needed to accomplish the mission but does not authorize acts
otherwise prohibited by the Law of War.>® Attacks are limited to
objects by their nature (e.g., combatants, armored fighting vehicles,
weapons, forts, combat aircraft and helicopters, supply depots of
ammunition, and petroleum tanks), location (e.g., a narrow passage
through which the enemy formation must pass, bridge along the
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enemy’s main supply route), purpose (e.g., civilian buses or trucks
that move soldiers from point A to B, a military munitions factory)
or use (e.g., an enemy headquarters located in a school, an enemy
supply dump located in a residence, a hotel that is used to house
enemy troops) that make an effective contribution to military action
and whose total or partial destruction, capture or neutralization,
in the circumstances ruling at the time, would make for a definite
military advantage.”” The distinction between purpose and use is
that purpose is concerned with the intended, suspected, or possible
future use of an object whereas use is determined by the present
function of the object.?®

The second principle forbids combatants from using arms that
are per se calculated to cause unnecessary suffering, sometimes
referred to as superfluous injury (e.g., projectiles filled with glass,
irregularly shaped bullets, lances with barbed heads).>” A weapon
would be deemed to cause unnecessary suffering only if the employ-
ment of a weapon for its normal or expected use would inevitably
cause injury or suffering significantly disproportionate to its military
effectiveness.’® Clearly, necessary suffering is permitted in war be-
cause objectives are achieved by combatants through the infliction
of severe injury or loss of life.** Thus, scrutiny cannot be conducted
in a vacuum: a weapon’s effects must be considered in the context
of comparable, lawful weapons or munitions in use on the modern
battlefield.>* Moreover, a State is not required to foresee or anticipate
all possible uses or misuses of a weapon because almost any weapon
can be misused. For example, a knife could be properly used to slit
the throat of an enemy combatant or improperly if the same knife
is misused by gouging eyes or severing limbs in such a manner as
to cause the victim to slowly bleed to death while writhing in agony.
Further discussion regarding permitted weapons follows below.

The principle of discrimination or distinction forbids indis-
criminate attacks that are not directed at a specific military objective
(e.g., Iraqi scuD missile attacks on Israeli and Saudi cities during
the Persian Gulf War).*® It also requires that military objectives
be distinguished from protected persons or places.** Distinction
obligates the clashing parties to engage only in military operations
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that distinguish the civilian population (or individual civilians not
taking a direct part in the hostilities) by directing force exclusively
against combatants and military objects.*® A textbook violation is
one in which a suicide bomber detonates the explosive in a crowded
marketplace that includes one or two soldiers but thousands of
civilians.

The final principle of proportionality is concerned with un-
avoidable and unplanned collateral damage inflicted upon civilian
personnel and property while attacking a military objective. Not
all collateral damage is a violation of the Law of War: for the attack
to be deemed unlawful, the collateral or incidental damage to non-
combatants or civilian objects must be excessive to the attempted
military advantage to be gained by the attack.’® In the course of
conducting an evaluation, “military advantage” should not be re-
stricted to tactical gains or even the isolated attack but should be
viewed within the full context of the war strategy. Thus, dropping a
bomb on a motor pool of 100 parked enemy Humvees even though
a handful of civilians may be injured or killed may be permissible,
whereas dropping a bomb on a single soldier traveling through a city
street crowded with civilians may be impermissible.

In general, the Law of War applies in international armed con-
flict, that is, conflict between two or more of the High Contracting
Parties, even if the state of war is not recognized by one of them.?’
Although the U.S. has not adopted all of the various conventions
and protocols in their entirety, the Department of Defense (DoD)’s
policy is to comply with the Law of War during the conduct of mili-
tary operations and related armed conflict activities,*® although all
other operations need only comply with the principles and spirit of
the Law of War.>® Thus, in peacekeeping operations such as Haiti,
Bosnia and Somalia, the U.S. adopted the principles and spirit of
the Law of War.

Historically, a member of the U.S. military who commits an
offense that may be regarded as a “war crime” will be charged under
a specific article of the Uniform Code of Military Justice (ucmy).*
Commanders are legally responsible for war crimes committed by
their subordinates when they either ordered the commission of the
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act, knew about the act, either before or during its commission, but
did nothing to prevent or stop it, or should have known that the
acts would be committed or were committed and failed to take the
necessary and reasonable steps to insure compliance with the Law
of War and to punish violators.*' The commanders must therefore
investigate and report suspected war crimes, as appropriate.

In the case of other persons subject to trial by general courts-
martial for violating the Law of War, the charge will be “Violation
of the Law of War” rather than a specific ucmy article.*” Another
prosecutorial tool is the War Crimes Act of 1997 (U.S. Code Title
18, Section 2441) that provides U.S. federal courts with jurisdiction
to prosecute any person inside or outside the U.S. for war crimes
where a U.S. national or member of the armed forces is involved as
an accused or as a victim.*?

In the twentieth century, there has been a concerted, yet con-
troversial, effort to apply the Law of War to internal armed conflicts
for humanitarian reasons. The 1977 Geneva Protocol 1 Additional to
the 1949 Geneva Conventions (hereafter Ap 1) attempted to expand
the application of the Law of War to include certain wars of “national
liberation” for States that are parties to that convention.** The U.S.
is not a party to Ap 1 and does not recognize this extension of the
Law of War.*®

It should be noted that during internal armed conflict, Geneva
Convention Common Article 111 imposes limited humanitarian
protections and domestic laws apply, which means that guerillas
will not receive immunity for their actions. Notwithstanding Com-
mon Article 111, the application of domestic laws enables the state
to punish those subject to its jurisdiction for committing crimes,
whether they are state actors or insurgents.*® As well, if the rebels
lack international legal status, another state’s right to intervene in
the rebel’s host state’s domestic affairs is minimal.*’

Finally, violations of the Law of War may also be prosecuted
under the auspices of international tribunals, such as the Nuremberg
and Tokyo tribunals established by the Allies to prosecute German
and Japanese war criminals after World War 11.*® The creation of the
United Nations also resulted in the exercise of criminal jurisdiction
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over war crimes by the international community, with the Security
Council’s establishment of the International Tribunal to Adjudicate
War Crimes Committed in the Former Yugoslavia as well as the
International Criminal Court.*

RULES OF ENGAGEMENT (ROE)

ROE are directives issued by competent military authorities that
characterize the circumstances and limitations under which U.S.
forces will initiate and continue combat.>® ROE are drafted with the
Law of War, national policy, public opinion, and military operational
constraints in mind and are routinely more restrictive than what
the Law of War permits. An origin of ROE is the seminal writings
on military strategy by Karl Von Clausewitz, who opined that war
is but a means of achieving political ends.>® This theory has been
understood as a precedent to the modern understanding that ROE
promotes the linkage of military operations with the underlying
political objectives.>

The ROE are formulated by the President and the Secretary of
Defense or their designees, with assistance from the Judge Advocate
General or his designee, in order to provide concise guidance to
commanders and soldiers as to what criteria they should consider
when identifying combatants and military objectives, determining
which weapons are permissible, and defining the scope of the mis-
sion.

ROE also ensure that national policy and objectives are re-
flected in the action of commanders in the field, particularly under
circumstances in which communication with higher authority is
difficult.”® For example, the ROE may prohibit the engagement of
certain targets or the use of particular weapons systems out of a
desire not to incite the enemy, inflame world opinion, or unneces-
sarily escalate hostilities.>* Political concerns include the influence
of international public opinion through media coverage, the effect
of host country law, and the Status Of Forces Agreements (SOFAs)
with the United States.*

In multinational operations, the un Security Council will often
serve as the ROE proponent by drafting resolutions that define the
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permissible scope of force authorized to accomplish the mission that
may include weapons collection, public security, or the arrest and
detention of individuals subject to an International Tribunal (e.g.,
UNSCR 940 in Haiti, UNSCR 1031 in Bosnia).*® The Commander may
issue ROE to specify particular Law of War principles that apply to
the particular mission, such as restrictions on the destruction of
cultural, civilian, or religious property and minimizing the infliction
of injuries on civilians.”’

In all cases, U.S. forces retain the right to use necessary and
proportional force for unit and individual self-defense in response
to a “hostile act” or “hostile intent.”*® A “hostile act” exists when an
enemy launches an attack or other use of force against the United
States, U.S. forces and, in some cases, U.S. nationals, their property,
U.S. commercial assets or other designated non-U.S. forces, foreign
nationals, and their property.®® A “hostile act” is also one in which
force is used to directly obstruct or curtail the execution of duties
or a mission, including the retrieval of U.S. personnel or vital U.S.
Government property.®® A “hostile act” activates the right to utilize
proportional force in self-defense to deter, neutralize, or destroy the
threat.®* “Hostile intent” occurs when the threat of imminent use
of force against the United States, U.S. forces, or other designated
persons and property is evident.®” It is also the threat of force used
directly to obstruct or curtail the execution of duties or a mission
including the retrieval of U.S. personnel or vital U.S. Government
property.®* The existence of a “hostile act” or “hostile intent” acti-
vates the right to utilize proportional force in self-defense to deter,
neutralize, or destroy the threat.®*

U.S. forces are also permitted to respond to a “hostile force” A
“hostile force” is one in which any civilian, terrorist, paramilitary, or
military force, with or without national designation, has committed
a “hostile act,” exhibited “hostile intent,” or has been declared hostile
by appropriate U.S. authority.®® Once a force is declared “hostile,”
U.S. forces do not need to witness a “hostile act” or “hostile intent”
in order to engage.®® Thus, a soldier dressed in enemy attire that is
asleep or eating may be attacked.

As circumstances require, revisions to the ROE may be re-
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quested by appealing up the chain of command or may be dictated
sua sponte from the top of the chain of command.

TARGETING DECISIONS: LAWFUL AND
UNLAWFUL COMBATANTS, CIVILIANS, HUMAN
SHIELDS, HISTORIC, CULTURAL AND RELIGIOUS
SITES, PUBLIC WORKS, HOSPITALS

Military objectives, otherwise known as lawful targets, are defined
as objects that, by their nature, use, location, or purpose make an
effective contribution to military action and whose total or partial
destruction, capture or neutralization, in the circumstances ruling
at the time, offers a definite military advantage.®” Military personnel,
equipment, units, and bases are always military objectives - regard-
less of their location — while other objects may become military
objectives. The provision deals only with intentional attack; a col-
lateral damage assessment must be simultaneously made prior to
the attack.

Combatants are lawful targets unless “out of combat,” meaning,
they are captured or wounded, sick or shipwrecked and no longer
resisting.®® Combatants are military personnel engaged in hostil-
ity during an armed conflict on behalf of a party to the conflict,
aside from medical personnel and chaplains, although even such
individuals can lose their protected status if they express a hostile
act or intent.®” Combatants include: the regular armed forces of a
State Party to the conflict, militia, volunteer corps, and organized
resistance movements belonging to a State Party to the conflict that
are under responsible command, wear a fixed distinctive sign rec-
ognizable at a distance, carry their arms openly, and abide by the
Law of War.”

A combatant is entitled to carry out attacks on enemy military
personnel and equipment and bears no criminal responsibility for
killing or injuring enemy military personnel or civilians taking an
active part in hostilities or for causing damage or destruction to
property, provided his or her acts are in compliance with the Law of
War.”" If captured, a combatant is entitled to Prisoner Of War (Pow)
status.”? A combatant may be tried for breaches of the Law of War,
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but may only be punished for such breaches after a fair and regular
trial.”® The Law of War prohibits intentional attacks on non-combat-
ants such as civilians who are not taking an active part in hostilities,
medical personnel, chaplains, and those out of combat - including
pows, the wounded, sick and shipwrecked.”

The use of human shields presents moral and legal concerns.
When combatants surround themselves with civilians or hide in
population centers during combat, the civilians that provide the
“armor” are referred to as human shields. If they are willing and
actively conduct surveillance, transport weapons, or generally assist
with combat planning or operations, their status as non-combat-
ants is in doubt. They may be deemed collaborators because they
are assisting with the objectives of those they harbor and, therefore,
appear to be aligned in spirit and purpose. However, if the civilian
simply serves as an immovable intermediary between the attacker
and the shielded combatant or is held as a hostage, prior to launch-
ing an attack, the Law of War concerns regarding proportionality,
necessity, and discrimination must be more carefully contemplated
than in the first example, in addition to drawing a conclusion as to
whether the greater target is a military objective.

An argument can be made that in anti-terror operations in
which house to house fighting in an urban area is necessary and prior
evacuation warnings have been issued to civilians, those individuals
that choose to remain with the intention of making it more difficult
for the Law of War abiding force to target terrorists are actively resist-
ing and therefore cannot be distinguished from combatants.”” The
consequence of declining to evacuate means that the non-evacuat-
ing civilians assume the risk that they will be treated the same way
as combatants, to include the risk of injury or death; the moral and
legal duty to protect the lives of the Law of War abiding force will
override.”® More eloquently stated:

...a person may be liable to suffer harm if, through his own
culpable action, he has made it inevitable that someone must
suffer harm. In such a case, it is permissible, and sometimes
even obligatory, to harm the morally guilty person [complicit
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human shield] rather than to allow his morally culpable action
to cause harm to the morally innocent. The interests of the
innocent [Law of War abiding force] have priority as a matter
of justice.””

Thus, forces that embrace the Law of War should not be forced
to incur self-inflicting wounds when terrorists use women, children,
the sick, or elderly as willing human shields.

Hiring assassins, putting a price on the enemy’s head, and of-
fering rewards for an enemy “dead or alive” is prohibited.”® It does
not, however, preclude attacks on individual soldiers or officers or
targeting military command and control of the enemy, whether in
the zone of hostilities, occupied territory or elsewhere, so long as
the attack is not treacherous.” Treachery is the killing, wound-
ing or capture via acts that invite the confidence of an adversary
to lead him to believe that he is entitled to, or is obliged to accord,
protection under the rules of international law applicable in armed
conflict - with the intent to betray that confidence.*® Assuming
no false confidence is solicited and a proper Law of War analysis
adequately contemplates military necessity, proportionality, and
humanity in concluding that someone is a proper military objective,
that individual is a lawful target and is, therefore, not killed treacher-
ously. Thus, it will not matter whether the attack was planned several
months in advance or that morning, whether it was executed by a
Special Forces unit in hand-to-hand combat, a robotic drone glider,
a sniper, or a bomb dropped from 10,000 feet. Further discussion
of treachery is discussed in the Tactics section below.

Regarding civilian property, there is a presumption that it is not
a military objective if it is an object that is traditionally associated
with civilian use (dwellings, schools, etc.).** However, if civilians are
located within a military objective, such as a weapons factory or pe-
troleum plant, the objective remains a military one and thus a lawful
target, subject to military necessity and proportionality constraints.
Moreover, if enemy forces have taken up position in buildings that
otherwise would be regarded as civilian objects, such as a school,
retail store, museum, or house of worship, the building transforms
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into a military objective, subject to military necessity and propor-
tionality constraints.®” The circumstances ruling at the time - the
combatant’s use of a building — permit an attack if it would offer a
definite military advantage.®’

Hospital or safety zones may be established by agreement be-
tween the warring parties on behalf of the wounded, sick, and civil-
ians.** As well, fixed or mobile medical units and medical transports
shall be respected and protected and cannot be intentionally attacked
unless they are used to commit “acts harmful to the enemy”® If in-
dividuals commit “acts harmful to the enemy” from a medical unit
or hospital, a warning must be given along with a reasonable time to
comply before the attack may commence.*® However, when receiving
fire from a hospital, there is no duty to warn before returning fire
in self-defense, such as in the Richmond Hills Hospital scenario in
Grenada.®” Moreover, incidental damage to medical facilities situ-
ated near military objectives is not a per se violation of the Law of
War, assuming proportionality considerations are contemplated.

If the combatants are defending a city or town, they may be
attacked if their defensive positions are indivisible from the city or
town.*® However, if enemy forces abandon the building or their
defensive positions and permit the approaching ground forces to
occupy the territory, the change of circumstance eliminates the
building or town’s “military objective” status.*® Thus, attacking or
bombarding towns or villages that are undefended is prohibited.*®
There is a general requirement to warn before a bombardment, but
it only applies if civilians are present and when the assault is not a
surprise attack.”® Warnings do not need to be specific as to time and
location and may be published through broadcasts or leaflets.”?

Cultural property, which includes buildings dedicated to reli-
gion, art, and historic qualities, is protected from intentional attack
so long as it is not being used for military purposes or otherwise is
regarded as a military objective.”® Thus, a palace that is used solely
as a museum to house artifacts is not a military objective whereas
the same palace used as a command and control center by the en-
emy is. The party seeking protected status of the property should
place distinctive and visible signs to warn the enemy in advance,”
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although the U.S. traditionally relies upon intelligence to identify
such protected facilities.”® Attempts to conduct operations from or
store weapons or troops in such facilities will eliminate the facility’s
protected status.

Turning to public utilities and works, the rules are not U.S. law
but should be considered because of the pervasive world-wide ac-
ceptance of international protocols.”® Under Amended Protocol 1,
dams, dikes, and nuclear electrical generating stations should not
be attacked - even if they are lawful targets - if it causes the release
of dangerous forces and inflicts “severe losses” upon the civilian
population.”” The U.Ss objection is to the use of the “severe loss”
term that suggests a different standard than the well-established
proportionality test. Military objectives that are adjacent to poten-
tially dangerous forces are also immune from attack if the attack
may release the forces, although parties have a duty to avoid locating
military objectives near such locations.”® Works and installations
containing dangerous forces may be attacked only if they provide
“significant and direct support” to military operations and attack is
the only feasible way to terminate the support.”® Parties may con-
struct defensive weapons systems to protect works and installations
containing dangerous forces; however, these weapons systems may
not be attacked unless they are used for purposes other than pro-
tecting the installation. This rule can easily become ambiguous to
apply; the enemy may fire from beside a power plant because it is
defending the power plant or, more deviously, utilizing the power
plant’s protected status as it attempts to thwart the enemy’s advanc-
ing forces. In such cases, the specific circumstances relevant to the
particular situation must be carefully evaluated by commanders in
the field.

Tactics

Certain deceptive tactics are permitted if they abide by the Law
of War and the actions are conducted in good faith.’*® Examples
include the creation of fictitious units by planting false informa-
tion, putting up dummy installations, false radio transmissions, or
using a small force to simulate a large unit.'** In the 1991 Gulf War,
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coalition forces used deception cells to create the impression that
they were going to attack near the Kuwaiti boot heel as opposed to
the “left hook” strategy that was actually implemented. The massing
of forces was simulated using smoke generators, inflatable Humvees
and helicopters, artificial radio traffic that was broadcast through
portable radio equipment, and loudspeakers that played recorded
tank and truck noises.'*

As well, combatants may wear enemy uniforms but cannot fight
in them with the intent to deceive, although a Pow escapee may
wear an enemy uniform or civilian clothing to enable his getaway.'*?
Regarding captured equipment and state-owned supplies, the cap-
turing party may use it but must first remove all enemy insignia in
order to fight with it.'** Private transportation, arms, and ammuni-
tion may be seized, but must be returned with compensation after
peace is secured.'*®

Treachery and perfidy are prohibited under the law of war.'*¢
Some examples include suicide bombers costumed in civilian attire
as they approach U.S. forces or civilians,'®” feigning incapacitation
by wounds/sickness,'® simulating surrender,'®® or misusing the
Red Cross, Red Crescent, or other cultural property symbol while
organizing or executing combat tactics or operations.''® However,
for the prohibited act to be considered a violation of the Law of
War, it must occur during an international armed conflict and be a
proximate cause in the killing of enemy combatants.'** Consequently,
because of the high threshold, the U.S. and other countries routinely
exercise extreme caution when confronting an adversary that is
known to utilize treacherous tactics. As an example, if the enemy is
notorious for using ambulances or taxis to smuggle enemy combat-
ants or weapons, those vehicles will be subjected to greater scrutiny
and the operators may lose their protected status, depending upon
the specific circumstances of the confrontation.

Permitted Weapons

All U.S. weapons, weapons systems, and munitions must be reviewed
for legality under the Law of War by the service Judge Advocate
General before the engineering and manufacturing development
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contract is awarded and before the award of the initial production
contract.''? The test is whether a weapon or munitions acquisition
or use is consistent with Law of War and arms control treaties to
which the United States is a party or customary international law
to which the U.S. subscribes.'’* An analysis must be conducted
in order to evaluate “military necessity” - meaning, the purpose
for the weapon or munition - as compared to the prohibition of
weapons or munitions intended to cause unnecessary suffering.'**
Although combatants may incur “necessary” suffering, which clearly
includes the possibility of severe injury or loss of life, the weapon is
problematic if its normal or anticipated use would cause unneces-
sary suffering that is disproportionate to the military advantage or
necessity to be gained.'"®

Regarding land mines, the United States generally regards land
mines (anti-personnel and anti-vehicle) as a lawful weapon, subject
to the restrictions contained in national policy and the Amended
Protocol 11, United Nations Convention on Certain Conventional
Weapons (UNccw).''® On February 27, 2004, a new U.S. landmine
policy was announced. Until 2010, anti-vehicle landmines that are
non-self-destructing can only be used outside of Korea with the
President’s permission.''” After 2010, non-self-destructing anti-per-
sonnel and anti-vehicle landmines cannot be used anywhere.'*®

Turning to Chemical Weapons, the Chemical Weapons Con-
vention (cwc) was ratified by the U.S. and came into force in April
1997 wherein the signatories agreed to never develop, produce, stock-
pile, transfer, use or engage in military preparations to use chemical
weapons.''” Retaliatory use is not allowed, and chemical stockpiles
must be declared, subjected to on-site inspection, and subsequently
destroyed."?° Signatories also agreed not to use Riot Control Agents
(rcAs such as tear gas or pepper spray) as a “method of warfare”'*!
The U.S. has renounced the first use of RcAs in armed conflicts except
in defensive military modes to save lives such as: controlling riots in
areas under direct and distinct U.S. military control, to include riot-
ing pows; dispersing civilians where the enemy uses them to mask
or screen an attack; rescue missions for downed pilots/passengers
and escaping pows in remotely isolated areas and in rear echelon
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areas outside the immediate combat zone; and to protect convoys
from civil disturbances, terrorists and paramilitary organizations.'**
In such cases, presidential approval is a prerequisite.'*> Moreover,
the Senate insisted upon the exception that permits the use of Rcas
against “combatants” when the U.S. is not a party to the conflict and
when participating in N Charter peacekeeping operations.'** Bac-
teriological and biological warfare are prohibited by the Biological
Weapons Convention, ratified by the U.S. in 1975 and its precursor,
the 1925 Geneva Protocol.

POWS AND DETAINEES; PROPER
TREATMENT, MILITARY TRIBUNALS

The status of individuals who are captured during combat must
be determined in order to decide what protections they deserve.
The U.S. applies a broad interpretation to the term “international
armed conflict,” set forth in Common Article 2 of the Conventions,
which means that judge advocates are encouraged to advise com-
manders that, regardless of the nature of the conflict,'*® all en-
emy personnel should initially be accorded the protections of the
Geneva Convention Relative to the Treatment of Prisoners of War
Convention (Gpw), at least until their status may be determined.'**
When doubt exists as to whether captured enemy personnel are en-
titled to continued pow status, Article 5 (Gpw) Tribunals must be
convened to determine the prisoner’s status.'”” Civilians captured
along with combatants also receive pow status.'*® The most benefi-
cial aspect to pow status is “combatant immunity,” that is, so long
as the combatant complies with the Law of War, he or she will not
be prosecuted for any casualties he/she inflicts during international
armed conflict.'*’

The legal obligation to provide adequate food, facilities, and
medical aid to all Pows can pose significant logistical problems in
fast-moving tactical situations.'** Pows must be transported from
the combat zone as quickly as circumstances permit and, subject to
valid security reasons, Pows must be allowed to retain their personal
property, protective gear, valuables, and money; these items cannot
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be seized unless properly receipted for and recorded as required by
the gpw."*!

No physical or mental torture, nor any other form of coercion,
may be inflicted on Pows to secure information of any kind."** pows
who refuse to answer may not be threatened, insulted, or exposed
to unpleasant treatment of any kind."** They are entitled to food,
clothing, shelter, medical attention, and hygiene.'** The Detaining
Power may utilize the labor of pows who are physically fit, taking
into account their age, gender, rank, and physical aptitude, and with
the goal of maintaining adequate physical and mental health."** Non-
commissioned officers who are pows shall only be required to do
supervisory work.'*® If officers or persons of equivalent status ask for
suitable work, reasonable effort should be made to find it for them,
but they may not be forced to work."*’

Regarding medical treatment, captured wounded and sick
prisoners must be treated the same way that the capturing army
would treat its own injured soldiers.'*® The order of treatment is
determined solely by urgent medical needs such that no adverse
distinctions may be established because of gender, race, nationality,
religion, political opinions, or any other similar criteria.'*® If com-
pelled to abandon the wounded and sick to the enemy, commanders
must leave medical personnel and material to assist in their care, as
far as military considerations permit.'*® As conditions allow, parties
are obligated to search for the wounded and sick, particularly after
combat."*! Subject to essential security needs, mission requirements
and other legitimate, practical limitations, the International Com-
mittee of the Red Cross (1IcRc) must be permitted to visit Pows and
provide them with certain types of relief.'** Typically, the U.S. De-
partment of State, in coordination with the Department of Defense,
will invite the ICRC to observe pow, civilian internee, or detainee
conditions as soon as circumstances permit.'*®

In Military Operations Other Than War (MooTw) (e.g., Soma-
lia, Haiti, Bosnia), persons who commit hostile or serious criminal
acts against U.S. forces and are captured are not entitled to pow
protection as provided by the Gpw because MooTw do not involve
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an international armed conflict that the U.S. has ratified."** These
persons may be termed “detainees” instead of pows, although the
Gpw still provides a template for detainee care.'** They are entitled
to “humane treatment,” which is an undefined term but may include
basic rights such as not being physically abused, humiliated, or
harassed and an entitlement to food, clothing, shelter, and medical
attention.'*°

Members of the armed forces of a party to a conflict and mem-
bers of militias or volunteer corps forming part of such armed forces
lose their right to be treated as Pows whenever they deliberately
conceal their status in order to pass behind enemy lines for the pur-
pose of gathering military information or for the purpose of waging
war by destruction of life or property.'*’” Putting on civilian clothes
or the uniform of the enemy and engaging in combat are examples
of concealment of the status of a member of the armed forces and
qualifies as a war crime."*®

One recent notable distinction worth mentioning occurred
when U.S. Special Opera