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However, many plaintiffs discover 
that human services departments are 
routinely documenting required train-
ing. When this reality is coupled with 
the often-nebulous causal connection 
between generalized training and any 
specific outcome, plaintiffs face hur-
dles when pursuing such claims.

this article focuses on case law 
and statutory requirements for estab-
lishing federal 42 U.S.C.S. § 1983 li-
ability against departments of human 
services under a failure to train theory. 

Section 1983 Pleading  
requirements and State  
action
Plaintiffs seeking to impose liability 
on departments of human services 
under § 1983 must prove that action 
taken under an official policy caused 
their constitutionally-protected injury.2 
to prevail on a §1983 claim, a plaintiff 
must show a person acting under color 
of state law deprived them of a right 
protected by the Constitution or laws 
of the United States.3 a private party 
may be deemed a “state actor” if the 
party’s actions are “fairly attributable 

to the state.”4 each federal circuit dif-
fers in how it determines if a defendant 
is a state actor. the Sixth Circuit, 
for example, applies three tests:5 (1)  
“public function” test; (2) “state-com-
pulsion test”; and (3) “nexus” test.6 

When a government agency 
is sued, the state action analysis is 
straightforward. When suing depart-
ments of human services, plaintiffs 
frequently argue the department’s in-
adequate training or failure to train di-
rectly or indirectly caused their injury.7  
to effectively pursue such a theory, 
a plaintiff must identify an official 
policy that violated the plaintiff’s con-
stitutional rights. this type of a claim 
represents the polar opposite of a neg-
ligence claim. In a negligence claim, 
the plaintiff identifies a standard of 
care and sets about proving the agency 
delivered substandard care. In a § 1983 
claim, however, it is the defendant’s 
proper observance and compliance 
with the official policy that gives rise 
to the cause of action. 

thus, in a failure to train situation, 
a plaintiff would try to show an official 
policy of the department of human ser-
vices was constitutionally inadequate. 

Put another way, a constitutional 
violation for which redress is sought 
must have occurred because depart-
ment employees followed its official 
policy.

Weaknesses
Whenever a tragedy happens to a 
child in the child welfare system, an 
attorney evaluating legal options must 
consider whether those responsible for 
the child’s well-being were adequately 
trained. For example, following an in-
jury to or death of a foster child, a fos-
ter licensing agency may be accused 
of failing to train its employees or the 
foster parent. If a child suffers harm 
when a CPS worker is involved in the 
child’s case, one aspect of evaluating 
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whether the CPS worker acted ap-
propriately is examining whether the 
worker was properly trained to handle 
the harmful situation.

the “failure to train” argument 
fails or is not seriously pursued in liti-
gation for several reasons:  

Ample Training Records. records of 
department employees’ training are 
often required for other purposes, 
such as justifying expenses and ensur-
ing audit readiness. When produced, 
these records tend to show, contrary 
to a plaintiff’s position, the agency 
provided significant preservice and 
ongoing training, various teaching 
methods were used, and that training 
records were retained.8 Such records 
inject inconsistency into a plaintiff’s 
case, as the phrase “failure to train” 
suggests a lack of diligence, while 
producing meticulous training records 
proves otherwise.9

Proving Causation. Causation is also 
a serious problem when a plaintiff 
cannot identify training deficiencies 
or evidence showing how different 
training would have prevented the al-
leged constitutional violation. to the 
contrary, a plaintiff would be required 
to show the official policy of the 
agency somehow caused employees 
to systematically obtain inadequate 
training, while at the same time 
acknowledging the same employees 
were receiving some training. 

as one court noted, “[M]ore than 
a caseworker’s omission in a single 
instance is necessary, however, to 
establish a policy or custom of inad-
equate training.”10 as the U.S. Su-
preme Court11 noted: “[a]dequately 
trained officers occasionally make 
mistakes; the fact that they do says 
little about the training program or 
the legal basis for holding the city  
liable.” 

In another § 1983 case, the Su-
preme Court held that “…a munici-
pality’s failure to train its employees 
in a relevant respect must amount to 
deliberate indifference to the rights of 

persons with whom the untrained em-
ployees come into contact. Only then 
can such a shortcoming be properly 
thought of as a city policy or custom 
that is actionable under § 1983.”12 

It can be extraordinarily difficult to 
show an agency was deliberately indif-
ferent when the agency required em-
ployees to receive training and tracked 
it by keeping records. this argument 
is not persuasive because it amounts to 
a subjective judgment concerning the 
amount or type of training rather than 
suggesting the policy is constitutionally 
inadequate.

Proving State Action. Finally, whether 
a private corporation or individual is a 
state actor for § 1983 purposes can be 
hard to prove. With the current trend 
toward privatizing many services previ-
ously delivered by government agen-
cies, courts have been inconsistent.13 
Because state action is an essential 
element of the cause of action under  
§1983, an adverse finding on the state 
action element is likely to deprive the 
U.S. District Court of subject matter 
jurisdiction14 and result in either dis-
missal or remand to the state court.

Strengths
theories based on a “failure to train” 
are strongest when it is clear the 
department did not adopt a training 
program. In such cases, the depart-
ment was deliberately indifferent to the 
possibility of a constitutional violation 
and the lack of training clearly caused 
the constitutional violation.15 In other 
words, a plaintiff must be prepared to 
prove department staff were aware of a 
problem that should have been the sub-
ject of training but consciously chose to 
disregard that need. 

Justice White, in City of Canton v. 
Harris, wrote: “…it may happen that in 
light of the duties assigned to specific 
officers or employees the need for more 
or different training is so obvious, and 
that inadequacy so likely to result in 
the violation of constitutional rights, 
that the policymakers of the city can 
reasonably be said to have been delib-
erately indifferent to the need (at 390).” 

Practice tips
Gather Training Records
Because of the tension between com-
peting liability theories that tend to pit 
negligence against § 1983, it is impor-
tant to gather as much training infor-
mation pre-suit as possible.  although 
subpoena power is frequently not 
available before filing suit,16 there are 
other ways to obtain training records. 

FOIA requests. If the case involves a 
true state entity, as most do, an attor-
ney can issue a Freedom of Informa-
tion act [FOIa] request and attach 
a release for private information to 
avoid redacting the documents. even 
if FOIa does not directly apply to 
the individual or agency involved, the 
agency may be required to provide 
proof of training to a state entity, 
thereby allowing an attorney or inves-
tigator to obtain this information. 

Training materials. Some agencies 
have affiliations with accreditation 
organizations that may use certain 
contractors or programs for their train-
ing.  Consider visiting the Web page of 
the training organization and purchase 
materials or copies of indexes or tables 
of contents, thereby establishing what 
training agency workers may have 
received.

Weigh Whether to Pursue Action
after analyzing information on train-
ing, a decision must be reached early 
about whether to pursue the failure 
to train theory. If there is substantial 
evidence of training and continuing 
education, it will be less likely there is 
a constitutionally inadequate official 
policy giving rise to the failure to train. 
advise the client about the findings; 
the § 1983 failure to train claim should 
be either abandoned or put on the back 
burner. However, if ample evidence of 
an official policy supporting the failure 
to train exists, the theory should be 
further pursued during discovery. 

Pursue Suitable Claims
If a § 1983 failure to train claim is  
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ultimately worth pursuing, it is impor-
tant to frame the elements of the  
§ 1983 claim throughout the litigation. 
Because the failure to train must be the 
result of an official, adopted policy, 
it is important early in discovery to 
obtain a copy of all training policies 
or, at the very least, testimony from 
an employee affirming the terms of a 
training policy. It is crucial to dis-
tinguish between a policy that was 
simply neglected or overlooked with a 
policy that is constitutionally  
inadequate. 

to survive summary judgment, a 
plaintiff must gather enough evidence 
during the discovery process to sup-
port the argument that the policy was 
inadequate to protect from violations 
of the plaintiff’s constitutional rights. 
Obviously, if discovery shows a policy 
was in place, but not followed, then a 
negligence claim should be pursued 
instead. 

Conclusion
a plaintiff must take care to ensure a 
failure to train theory has a basis in the 
provable facts of the § 1983 case.  a 
deliberate indifference case based on 
an inadequate policy leading to lack of 
training can stand on its own. How-
ever, pleading multiple alternate state 
law theories can present inconsisten-
cies that weaken the plaintiff’s ability 
to persuade a judge or jury. Losing the 
state action issue can result in a costly 
and time-consuming setback if the 
federal court concludes it lacks subject 
matter jurisdiction, which would 
require the plaintiff to refile the case 
in state court.  Maximizing a favorable 
outcome depends on how effectively 
these issues and inconsistencies are 
analyzed and reconciled before filing 
the case.
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