
C
hild protection ser-
vices (CPS) and law 
enforcement are 
the two main statu-
tory entry points for 

investigating potentially crimi-
nal behavior involving pre-teen-
age children. CPS is principally 
focused on current risk of harm, 
law enforcement with investi-
gating alleged criminal acts. 
While considerable progress 
has been made among law 
enforcement to treat young 
victims differently, too many 
police and prosecutors still fail 
to recognize that in the delin-
quency setting, young children 
do not perceive, process, and 
experience the world as adults 
do and also need to be treated 
differently. Just as the medical 

profession has created pediat-
rics and adolescent medicine 
to address the unique needs of 
these age groups, law enforce-
ment agencies need to train 
and guide law enforcement 

officials to handle cases with 
youth with the skills, resourc-
es, and information necessary 
to avoid results leading to 

severe miscarriages of justice 
resulting in traumatic impacts.

This was made clear by a recent 
decision by the U.S. Court of 
Appeals for the Sixth Circuit in 
B.R., et al. v. McGivern, et al. (Case 
No. 4:13CV907, 2017). In her 
concurring opinion, Judge Jane 
Stranch wisely concluded, “This 
case presents an opportunity to 
consider alternate methods of 
addressing the problems that 
children, growing up in today’s 
world, experience or cause. 
To the extent that these issues 
continue to be addressed in the 
criminal justice system, it is of 
unquestionable importance that 
law enforcement officers receive 
proper training and support in 
how to understand and interact 
with children—whether they are 
accusers or the accused—in a 
way that recognizes the unique 
needs and vulnerabilities of chil-
dren.” (p. 14).

In this case, police and the 
prosecutor were sued by the 
parents of a pre-teen child 
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When Investigating Pre-Teens, Adolescents

Law enforcement agencies 
need to train and guide law 
enforcement officials to han-
dle cases with youth with the 
skills, resources, and informa-
tion necessary to avoid results 
leading to severe miscarriages 
of justice resulting in traumat-
ic impacts.



whose claims included mali-
cious prosecution, false impris-
onment, intentional infliction of 
emotional distress, and failure 
to adequately train officers. The 
Sixth Circuit Court of Appeals 
affirmed the lower court’s ruling 
of summary judgment in favor 
of the defendants, including 
a police detective, the police 
department where he was 
employed, and the prosecutor 
involved in the case.

B.R. faced rape charges based 
on accusations of three other 
pre-teen girls. The charges were 
dismissed with prejudice by the 
delinquency court, but only 
after B.R. had spent consider-
able time under house arrest 
and in detention. B.R. could 
have been spared much anxi-
ety had law enforcement and 
prosecutors been trained to use 
developmentally appropriate, 
trauma-informed approaches 
to policing youth.

The court’s decision, while 
critical of the conduct of law 
enforcement officers and the 
agency’s failure to create train 
officers for such cases, tac-
itly condoned the continued 
absence of policies, practices, 
and training for law enforcement 
and prosecutors involved in cas-
es of children, pre-teens, teens 
and sexual behavior. The result 
of these systemic deficiencies 
was, the court acknowledged, a 
“terrible tragedy.” But the court 

added insult to injury when it 
granted qualified immunity 
for the defendants, while find-
ing the city was not liable for 
“regularly assign[ing] officers 
to investigate juvenile sexual 
misconduct without proper 
training” (p. 14). The court’s 
decision compounded systemic 
shortcomings by sidestepping 
an opportunity to require law 
enforcement to conform with 
national standards of care and 
act in recognizing that children 
must be treated with special skill 

to avoid violating their consti-
tutional rights.

What law enforcement and 
prosecutors ignore. It is worth 
describing in some detail how 
the investigation proceeded 
in B.R.’s case in order to dem-
onstrate how a “adultified” 
approach led to this adulterated 
result. The plaintiff, a 10-year-
old, was charged with raping 
and sodomizing three some-
what older girls at sleepovers. 
The accusers were given a spe-
cial interview by a child welfare 
worker; the accused was not. 
The accused child’s parents’ 
disclosures about how she had 

been repeatedly bullied, threat-
ened by one of the accusers on 
Facebook (which the officers 
did not investigate), and that 
notwithstanding the claims of 
rape, all three accusers were 
planning to attend an upcom-
ing sleepover at the accused’s 
home, did not stir the officers’ 
doubts. In the majority opinion, 
the court asked: “Could the offi-
cers have been more thorough 
in their investigation? Without 
question. Could they have, for 
instance, asked more detailed 
questions [of the accusers] 
during the second interviews 
[where the girls began recant-
ing]? Absolutely.” (p. 13).

In her concurring opinion, 
Judge Stranch was even more 
critical of police procedures. 
Describing the investigation as 
“artificially rushed” she noted 
that it was conducted by officers 
who were “seemingly unpre-
pared to handle the complex 
task of investigating allegations 
of sexual assault made by and 
against children” (p. 17).

Judge Stranch noted that the 
probable cause determination 
leading to the arrest of the 
accused child was “the fruit 
of an investigation that was 
inappropriately hurried and 
lacked necessary grounding 
in how to deal with children” 
(p.18). Law enforcement’s find-
ing that there was probable 
cause resulted from failure to 
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Without state-sponsored statuto-
ry or regulatory oversight mecha-
nisms, there are few incentives 
to ensure that law enforcement 
practices for young children will 
change quickly. And that’s tragic.



use developmentally appropri-
ate approaches to investigat-
ing the incident. But the court 
stopped short of finding that 
failure to use developmental-
ly-appropriate approaches to 
investigate the case represent-
ed a constitutional violation of 
the accused child’s rights.

A higher standard of care—
one that is developmentally and 
trauma-informed—is necessary 
to avoid violating youth’s con-
stitutional rights. The court and 
law enforcement should be on 
notice that the U.S. Supreme 
Court cases such as Roper v. 
Simmons, 543 U.S. 551 (2005)) or 
J.D.B. v. North Carolina, 564 U.S. 
261 (2011), which give judicial 
recognition to the realities that 
youth are different, and direct 
juvenile justice system stake-
holders to treat juveniles dif-
ferently at all stages of juvenile 
justice processing, starting with 
investigations and interviews. 
The court could have directed 
a change in police training, poli-
cies and practices. Instead, it 
offered only non-prescriptive 
suggestions, a mere slap on 
the wrist.

The inevitable outcome of 
using adult approaches with 
youth. This case reinforces what 
many courts, attorneys, youth 
advocates, families, social work-
ers, and parents have known for 
a long time: Pre-teens must be 
treated differently than adults 

when they offer narratives, 
accusations, and assertions 
about how the world works. 
For instance, while there is no 
consensus baseline data on the 
absolute extent of child-on-child 
offending, according to the You-
nique Foundation, “One uncom-
fortable fact about child sexual 
abuse is that about 1/3 of all 
perpetrators are children under 
the age of 18, which means that 
child on child sexual abuse is 
a difficult reality that must be 
addressed.”1 This statistic alone 
underscores the need for devel-
opmentally appropriate training 
of police officers.

B.R. v. McGivern is only 
the most recent example of 
the danger of untrained law 
enforcement personnel, lack-
ing guidance and skills for 
interviewing and interrogat-
ing children. The International 
Association of Chiefs of Police 
(IACP) issued a report, “Reduc-
ing Risk: An Executive’s Guide 
to Effective Juvenile Interview-
ing and Interrogation” (2012), 
because it recognized that the 
frequency of false confessions 
of youth interviewed while in 
police custody resulted from 
practice and policy that “does 
not cover the developmental 
differences between adults 
and youth nor does it cover 
recommended techniques 
to be used on youth versus 
adults.” (p. 1).

The IACP has even gone fur-
ther, working with public defend-
ers, psychologists, and linguists 
to develop and promote Miranda 
questions and waivers that use 
a 6th grade vocabulary, and a 
process for officers to use to 
ensure a child’s comprehen-
sion of their rights. The neces-
sity of law enforcement to revise 
its policies and processes were 
demonstrated recently in a 
study by Rogers, et al.,2 “The 
Comprehensibility and Con-
tent of Juvenile Miranda Warn-
ings.” The study demonstrated 
that the Miranda policies in 122 
police departments across the 
country, “[e]ven under the best 
of circumstances, preteen sus-
pects are likely to find Miranda 
vocabulary and reading levels 
are far beyond their understand-
ing (p. 84).”

It is hard to understand how 
officers and agencies can be 
unaware of the risk of false 
confessions due to use of adult 
interrogation techniques with 
children. Similarly, it is hard to 
understand how police officers 
can ignore the coercive influ-
ence of peer pressure among 
accusers. In B.R.’s case, it is 
telling that law enforcement 
officials felt they did not need 
to protect themselves by turn-
ing to experts. In these ways, 
the failure to train officers in 
even rudimentary understand-
ing of how to communicate and 
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work effectively with pre-teens 
undermines basic juvenile and 
procedural justice.

Policies, practices, and train-
ing need to change. Presently, 
only Connecticut statutorily 
requires officers to be trained 
in using developmentally 
appropriate, trauma-informed 
approaches to policing youth 
(Conn. Gen. Stat. §7-294h). In 
its 2013 report, “If Not Now, 
When? A Nationwide Survey 
of Juvenile Justice Training in 
the Nation’s Police Academies,” 
Strategies for Youth (SFY) found 
that officers at the academy 
level spend, on average, less 
than 1 percent of their time 
learning how to police youth. 
Only eight states reported that 
they train officers how to under-
stand mental health needs of 
youth. The report found no 
training academy that trained 
recruits to Mirandize, inter-
view or interrogate youth in a 
developmentally-appropriate, 
trauma-informed manner that 
would comport with the 2011 
decision of the U.S. Supreme 
Court in J.D.B. v. North Carolina.

The U.S. Supreme Court first 
gave judicial recognition to sci-
entific evidence demonstrating 
that youth do not perceive, pro-
cess and respond in the ways 
adults do in Roper v. Simmons 
in 2005. In the six cases relating 
to treatment of youth in delin-
quency matters following Roper, 

the Supreme Court reiterated its 
judicial recognition of the devel-
opmental differences between 
youth and adults. In a country 
where children are routinely 
exposed to adult conduct for 
which they are neither devel-
opmentally ready nor psycho-
logically prepared to decipher, 
law enforcement must take extra 
care, and courts must require 
a higher standard of care as a 
predicate to protecting youths’ 
constitutional rights. This is 
increasingly necessary if we are 
to avoid the tragically unneces-
sary trauma inflicted on children 
like B.R.

What’s the solution? The 
decentralized model of policing 
means that each law enforce-
ment agency creates its own 
policies, theoretically aligned 
with their respective state’s 
statutes and case law. Unfor-
tunately, states do not take 
responsibility for ensuring that 
appropriate policies exist and 
are followed, and whether they 
have been updated to reflect 
the law and best practices. 
The absence of state oversight 
mechanisms in a decentralized 
law enforcement system neces-
sarily makes litigation the prin-
cipal way of reforming practic-
es and policies. Unfortunately, 
as the B.R. case demonstrates, 
litigation is sometimes too lim-
ited a strategy for yielding sys-
temic change.

Without state-sponsored 
statutory or regulatory over-
sight mechanisms, there are 
few incentives to ensure that 
law enforcement practices for 
young children will change 
quickly. And that’s tragic.
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1. https://defendinnocence.org/our-
story/. The Younique Foundation also 
reports five additional facts (citing Dark-
ness to Light, David Finkelhor & Anne 
Shattuck, Broman-Fulks, et al., 2012) 
about child on child sexual abuse: (1) 
Early adolescents between ages 12 and 
14 are the peak of child offenders; (2) 70 
percent of perpetrators have between 1 
and 9 victims; (3) As many as 40 percent 
of children who are sexually abused are 
abused by older or more powerful chil-
dren; (4) Sex offenses are the crimes least 
likely to involve strangers as perpetra-
tors; and (5) Children who disclose their 
abuse within one month are at a reduced 
risk for depression. Also see “Do children 
sexually abuse other children? Prevent-
ing sexual abuse among children and 
youth” (2007) Brandon, VT: The Safer So-
ciety Press.

2. Rogers, Richard, Hazelwood, Lisa L., 
Sewell, Kenneth W., Shuman, Daniel W., 
Blackwood, Hayley L., “Psychology, Pub-
lic Policy, and Law,” 14(1), 63-87 (2008).

 WEDNESDAY, MARCH 14, 2018

Reprinted with permission from the March 14, 2018 edition of the NEW 
YORK LAW JOURNAL © 2018 ALM Media Properties, LLC. All rights 
reserved. Further duplication without permission is prohibited. For information, 
contact 877-257-3382 or reprints@alm.com. # 070-03-18-32 


