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While Moses Maimonides (1138-1204) is recognized as a profound
Jewish philosopher and master talmudist, his biblical exegesis has
received less attention and is generally viewed in isolation from the
celebrated Andalusian exegetical school that had reached its zenith in
his time, as reflected by his older contemporary Abraham Ibn Ezra
(1089-1164). Fleeing from Spain in 1140, Ibn Ezra spent the rest of
his life wandering from town to town throughout Italy, France and
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study. This essay is part of a series of studies of mine (some referred to in the
notes below) that situate Maimonides within the so-callgesHatschool” of
Jewish exegesis, a subject addressed comprehensively in my recently published
monograph, Opening the Gates of Interpretation: Maimonides’ Biblical
Hermeneutics in Light of His Geonic-Andalusian Heritage and Muslim Milieu
(Leiden 2011). A key to the bibliographic abbreviations used below appears in
the reference list at the end of this essay. Unless otherwise specified, translations
from Hebrew and Arabic in this study are my own, though | have consulted
modern and medieval translations. | transliterate Hebrew and Arabic technical
and quasi-technical terms, but retain the original script for non-technical usages,
as well as entire sentences that include technical terms.
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25¢ Mordechai Z. Cohen

England, writing commentaries according to the philological-
contextual “way ofpeshaf’ as opposed to midrashic interpretation
(derash). In his new host communities in Christian Europe, Ibn Ezra
vied with the commentaries of the supremely influential northern
French exegete Rashi (1040-1105), who had pioneergeshat
method of his own, taking as his motto the talmudic maxim “Scripture
(or: a biblical verse) does not leave the realm (lit. hands) pegbat
(ws 7n xxP X7 1R).E While 1bn Ezra embraced that maxim as his
touchstone, he regarded Rashi’'s commentaries as a poor example,
since they actually drew heavily upon midrashic interpretation. (It is
unclear how much Ibn Ezra knew of the “purpgshatcommentaries
of Rashi’'s students, Joseph Qara [c. 1055-1130] and Rashbam |[c.
1080-1160F) Instead, Ibn Ezra turned to the tradition of philological
analysis pioneered by the Babylonian Geonim Saadia (882-942) and
Samuel ben Hofni (d. 1013), and refined by their successors in
Muslim Spain, including the great linguists Menahem ben Saruqg (mid-
tenth century), Judah Hayyuj (late tenth century) and Jonah Ibn Janah
(early eleventh century), as well as the great commentators Moses Ibn
Chiquitilla and Judah Ibn Bal‘am (both eleventh century). Since those
authors (with the exception of Menahem) wrote in Judeo-Arabic, their
works were unavailable to Jews in Christian lands, an imbalance Ibn
Ezra redressed in his Hebrew commentaries.

Maimonides, who fled Muslim Spain as a youth and eventually
settled in Egypt, may have read Ibn Ezra’s writihgsit he certainly
had direct access to the Geonic-Andalusian heritage. Against this
backdrop, it is significant that the talmudieshatmaxim appears
prominently in his Book of the Commandments (Sefer herdi)i a
halakhic-exegetical work that enumerates the 613 biblical
commandments. To ensure that this is done systematically, he begins
by establishing fourteen cardinal principles, the second of which is
that only laws stated in Scripture are to be counted as biblical laws. By
contrast, those derived through the midrashic hermeneutical rules
known asribbuy (“redundancy”) and the so-called “thirteemddot
(hermeneutical rules) by which the Torah is interpreted” are classified

1 On my translation of the Talmudfmeshatmaxim, see Appendix A of the

monograph announced in n. * above. On its use by Rashi, see Kamin,
Categorization57-110; Ahrend, “Concept,” 244-2509.

2 See Mondschein, “Inter-Relationship”; for further references see Cohen,
Three Approached.2-13.

% See below, n. 54.
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as rabbinic and excluded from the enumeratido. support this bold
assertion, Maimonides cites the talmudic rule that “a biblical verse
does not leave the realm of ifgeshat (hereafter: “the peshat
maxim”).’

The Book of the Commandments, like most of Maimonides’ major
writings (the exception being his great Code of Jewish Mishineh
Torah), was written in Judeo-Arabic. A query from a Provencal reader
unable to read Arabic prompted him to refer to Principle #2 in a
Hebrew responsum, where he writes by way of summary:

No matter derived by analoghdggesh a fortiori reasoning

(qal wa-/omer), verbal congruity (gezerah shawah) or through
any of the “thirteermiddotby which the Torah is interpreted”

is biblical unless the sages say so explicitly.... There is nothing
that is biblical except for that which is explicit in the Torah
(meforash ba-Torah), such aba‘tnez,kil'ayim, the Sabbath
and the forbidden sexual unions, or something that the Rabbis
said is from the Torah—and those are but three or four things.

In clearing the thicket of rabbinic halakhic exegesis to return to

Scripture itself, it would appear from these programmatic statements
that Maimonides took up Ibn Ezra’s campaign for the primacy of “the

way of peshat’ This, in any case, was the perception of the great

Catalan talmudist Nahmanides (1194-1270), who remarks:

The second principle... is shockingly beyond my
comprehension, and | cannot bear it, for... if so... then the truth
is the peshat of Scripture alone, not the matters derived
midrashically, as he mentions from their dictum, “a biblical
verse does not leave the realm ofpeshat’ And as a result we
would uproot the “thirteermiddot by which the Torah is

* Onribbuy and the thirteermiddot (listed in the introduction t&ifra, the

halakhic midrash on Leviticus), see Kasher, “Interpretation,” 584-586.

> Book of the Commandmenk&fih ed., 12-14. In this study, we will focus on
Maimonides’ explicit references to thmeshatmaxim—which are the clearest
applications of Principle #2. It is true, however, that this principle underlies
Maimonides’ legal hermeneutics at large: see below, n. 277.

® Responsa#355, Blau ed., 11:632pal wasomer and gezerah shawalare
actually two of the thirteemiddot This responsum was to a query of R. Pinhas
ha-Dayyan of Alexandria, an émigré from Provence who evidently did not read
Arabic comfortably. See Frenkéllite, 122; BlauResponsalll:45.
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interpreted,” as well as the bulk of the Talmud, which is based
on them’

Much as Nahmanides elsewhere speaks disparagingly of Ibn Ezra as a
“pursuer ofpeshat oblivious to rabbinic traditioff, here he rejects
Maimonides’ notion of a halakhic system based exclusivelyeshat

To be sure, Nahmanides himself was an insightful practitioner of the
peshatmethod, for which he was primarily indebted to Ibn Ezra and
his Provencal devotee David Kimhi (c. 1160-123%)owever, as a
staunch talmudist (influenced by northern French learning), he could
not regard it as the exclusive key to unlocking the meaning of
Scripture.

Nahmanides’ critique highlights the intriguing questions raised by
Maimonides’ bold second principle, especially sifitee Book of the
Commandments was a blueprint fdishneh Torah. Did he in fact
intend to construct a system leélakhah in which biblical authority
would be ascribed only to what is “explicit in Scripture”? Such
scripturalism might be appropriate in a Karaite wSrbut it seems
inconceivable that “the way gfeshat'* could provide the exclusive
core stratum of a code of Talmudic law. Indeed, even Ibn Ezra and
other (Rabbanite) practitioners of the “way péshat specifically
avoided drawing halakhic implications from their philological
exegesis? In fact, even a cursory glance at Maimonides’ halakhic

7
8

Hassagot Rambaugritique of Principle #2, Chavel ed., 44-45.

Usually outside the realm dfalakhah see, e.g., Nahmanides on Gen 11:2
(Chavel ed., I:71); see also below, n. 12.

® See Septimus, “Open Rebuke,” 17-23. It is unclear if Nahmanides, residing in
what had long been a Christian section of Spain, could read Arabic: see Jospe,
“Ramban,” 67-93. A similar question is raised about David Kimhi; see Talmage,
Kimhi, 63-64. It is evident, however, that both were far more comfortable reading
Hebrew and absorbed the heritage of Andalusian learning largely from Hebrew
digests (e.g., Ibn Ezra’s works) and translations.

19 Whereas talmudic law is largely based on the “Oral Law” recorded in the
Mishnah, Scripture is the central—though hardly the exclusive—source of
Karaite halakhah see below, at n. 65 and Frank, “Literature,” 529-530 (with
references cited there). See also below, n. 98.

11 ].e., the philological method. Nahmanides, of course, is projecting his
understanding of the terrpeshat (shaped by lbn Ezra and Kimhi) onto
Maimonides: see below, n. 22.

12 Maimonides would have been aware of Ibn Janah’s programmatic statement
distinguishing betweepeshateh di-gerandhalakhah see Maman, “Linguistic
School,” 271. The same basic view (with some adjustment) was shared by
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A New Understanding of Maimonides’ PrincipleRéshatPrimacy 261

writings reveals his reliance on talmudic halakhic exegesis—often of
the type that Ibn Ezra (and Nahmanides, for that matter) excluded
from peshat If so, what did the great codifier have in mind when
invoking thepeshatmaxim in hisBook of the Commandments? The
goal of the current essay is to answer this question and define a central
feature of Maimonides’ unique halakhic hermeneutics through an
investigation of what became his principlepafshatprimacy.

As we shall see, Maimonides recruited the talmypeishatmaxim
to develop a boldly novel hermeneutical theory that indeed served to
establish Scripture as the basis of Rabbanékakhah. This legal-
exegetical integration—which others deemed problematic—was
possible only within the rubric of the stratified halakhic theory that
Maimonides devised, in part by appropriating concepts and
terminology from Muslim jurisprudencé.Here he followed Geonic
and Andalusian predecessors who drew upon Arabic learning to
account for the relationship betweemalakhah and Scripture,
especially in light of the Karaite challenfeBut Maimonides was the
first to do so in conjunction with a strong reading of fieshat
maxim.

Before proceeding, it is necessary to clarify two preliminary
methodological issues. First, a cautionary note regarding the meaning
of the termpeshatitself, which is often taken for granted and left
unclarified. A number of recent studies have aimed to rectify this
matter by seeking to define this rather complex and elusive notion
precisely’® It has become evident that we can discern various usages
of the termpeshatin the medieval tradition, which was usually
contrasted withlderash, i.e., fanciful homiletics. At times it is used to
connote (1)}he literal sensgsometimes termed the “plain” sense) as
opposed to a metaphorical or symbolic (midrashic) reading. While this

Abraham Ibn Ezra: seéesod MoraCohen and Simon ed., 39-41. In the northern
French school, this approach is articulated by Rashbam: see Japhet, “Tension,”
403-422.

13 Maimonides’ familiarity with this discipline has been amply demonstrated in
recent scholarship: see, e.g., Libson, “Parallels”; Kraemer, “Influence”;
Bloomberg, “Legal Terms.”

14 See SklareSamuel ben Hofnb5, 143-165; FauStudies 61-99. Regarding
the overall influence of Muslim jurisprudence on the Geonim, see Libson,
Custom

15 see KaminCategorization 11-17; Garfinkel, “Clearing”; Ahrend, “Concept,”
237-259; Schwartz, Peshatand Derash” 72-76; JaphetJoly 54-75; idem,
“Tension”; Touitou, Exegesis 29-30; Cohen, “Two Perspectives”; idem,
“Qimhi,” 396-415; idem;Three Approache$-16, 323-331.
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definition of peshatis prevalent nowadays, it has been proven
inadequate. What if a verse was intended figuratively, e.g., “The Lord
is my shepherd” (Ps 23:1), or “Come let us build us a city and a tower
with its topin the sky (Gen 11:4)? Some therefore argue thashat
should be defined as (#)e straightforward sense.e., the meaning
determined by reasonable, contextual-philological exegesis, which
may call for a figurative reading, as opposed to the midrashic
penchant for hyper-literal readinifsBut even this definition does not
capture other nuances of this term, which is also used as a label of
approbation, i.e., to signify (3he correct sensef a verse, othe
intent of the author, as opposed to artificial midrashic readings.

For our purposes it is important to note that these definitions were
devised to account for the widespread use of the p@shatfrom the
turn of the twelfth century onwards in Rashi’s school, and by Ibn Ezra
and his successors Kimhi and Nahmanides. As recent studies have
demonstrated, however, the tepeshat—and thepeshatmaxim—
were actually used in a completely different sense in the Talmud.
(This, of course, would explain why the sages of the Talmud did not
hesitate to engage in manifestly non-philological, midrashic biblical
interpretation.) The use of the tepashatin the medieval tradition as
the basis of the philological-contextual method thus represents an
appropriation of talmudic terminology, recast to support an essentially
novel exegetical approach.

Where would Maimonides have stood vis-a-vis this terminological
innovation? By all indications, he knew very little about the northern
Frenchpeshatschool*® and for him Ibn Ezra was a newcomer on the
Andalusian intellectual horizon still dominated by earlier authors of
the Judeo-Arabic schodl.In that tradition, no consensus had yet been

8 This can be seen, e.g., by comparing Rashi (following the Midrash) with
Rashbam and Ibn Ezra on the phrase “a tower with its top in the sky” (Gen 11:4):
see Cohen, “Two Perspectives,” 268-270.

17" Kamin, Categorization 23-43; Ahrend, “Concept,” 237-244; Haliviteshat

& Derash 52-79; see also below, n. 203.

18 See KaminJews and Christiansxxi-xxxii; idem, Categorization 57-59.

19 This is the general scholarly consensus (to which | subscribe), since neither
Rashi nor his students are ever mentioned by Maimonides, though some indirect
evidence might be taken to suggest that he saw Rashi’s talmudic commentary in
Egypt. See Friedman, “Use of Rashi,” 403-438.

2 |bn Ezra began writing commentaries in the 1140s in Italy and continued until
his death in 1164. Even if Maimonides eventually knew of his writings (see
below, n. 54), they may not have been disseminated in Muslim Spain quickly
enough to became part of his formative early education there in the 1150s.
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reached regarding the conceptpashat in fact, those authors—Ilike
their Karaite colleagues—relied heavily on Arabic hermeneutical
terminology and used the termeshuto shel migra angeshateh di-
gera sparingly’’ In the tradition that shaped Maimonides’ outlook,
peshatwas a marginal concept, perhaps still colored by its talmudic
usage, but certainly open for reinterpretation by a bold thinker like
him.

Recent studies of Maimonides’ notion péshattend to sidestep
these considerations and simply borrow the commonly-used
definitions coined in modern scholarship for Rashi, lbn Ezra and
Nahmanide$? For example: “The meaning of the biblical text is
identical to its obvious and simple understandifig'Scripture never
loses its straightforward sens&”:...the word peshuto... mean]s]
simple or plain meaning... no text can be deprived of being
interpreted exclusively according feeshat’® Invariably, however,
these renderings lead to contradictions, since Maimonides often
disregards the “straightforward” sense of Scripture, as much of his
biblical exegesis is drawn from the Talmud and midrashic literature.
But in light of his milieu—which was distinct from the emerging
culture of “the way ofpeshat among Hebrew writers in Christian
Europe—it is unreasonable to expect that Maimonides would have
used the ternpeshatin that sense. In the current study we shall
demonstrate that Maimonides, in fact, developed a unique definition
of peshatthat reflects his immersion in Talmud and his Arabic
learning, as well as the pre-twelfth century Geonic-Andalusian
heritage.

Our second preliminary methodological point highlights a factor
that no doubt contributed to the confusion just mentioned. When
seeking to define Maimonides’ conceptpgEshuto shel miqgra it is, of

21 See Cohen, “Hermeneutical Terms.” The Arabic tedhir was sometimes

used to connote the obvious, contextually indicated sense of Scripture: see below,
atn. 33.

2 This tendency can be traced to none other than Nahmanides, who assumed
that Maimonides used the tempeshatas he did: see above, at n. 11. On the
fallacy of projecting onto Maimonides conceptions that developed in Christian
Europe rather than analyzing his words in light of his Geonic-Andalusian
heritage and Arabic cultural milieu, see (rather polemically), Fiudies1-11.

23 Suywom 993 N1 T RPAT VOPUT MY, Sagi, “Nahmanides,” 128.

24 DavidsonMaimonides 132.

% Halivni, Peshat & Derash80.

%6 This has been noted, e.g., by Davidddajmonides 132; Halivni,Peshat &
Derash 83. See also below, at nn. 29, 130.
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course, necessary to identify the relevant passages of his writings for
the purpose of the analysis. Naturally, this includes Principle #2,
where he actually discusses the implications of gashatmaxim.
Maimonides explicitly invokes that principle another nine times in
The Book of the Commandments, either with the Aramaic term
peshateh di-gerdi.e., “the peshatof Scripture”), but sometimes with

the term gufeh di-gera (“Scripture itself’, or “the essence of
Scripture”), which he takes to be closely related (as discussed below).
These ten passages (Principle #2 and its nine applications)—the focus
of the current study—represent Maimonides’ essential discussion of
“the peshatof Scripture” in his major writings. The terpeshatnever
appears in the Mishnah Commentary or inGwde of the Perplexed
even though Maimonides seemingly had ample opportunity to use it in
his extensive exegetical discussions in both works. In the entire
expanse oMishneh Torah, the term appears in only four marginal
instances, none of which relate to freshatprinciple?’

Some readers may be surprised by this assessment, since the term
peshatappears numerous times in the Hebrew versions of the Mishnah
Commentary and th&uide In fact, a leitmotif of the latter work is
Maimonides’ vociferous claim that the biblical text often cannot be
taken “according to itpeshat (ki-peshuto), i.e., literally, for example,
in its anthropomorphic depictions of God. J. Stern refers to this as the
Maimonidean “devaluation” opeshatin the Guide® which seems to
contradict the aforementioned Principle®But when we consult the
original Judeo-Arabic texts of theuide and Mishnah Commentary,
we discover that in those works, Maimonides in fact never used the
term peshat which was chosen (perhaps less than fortunately) by the
translators—both medieval and modern—to render Araddiir (lit.
apparent, obvious), a term drawn from Qur’anic hermeneutics and
used regularly in the Judeo-Arabic exegetical tradition to denote the
obvious ofiteral sense of the biblical teXt.Only in The Book of the
Commandments does he yseshatas a technical talmudic term,
which (like other citations from rabbinic literature) stands out in

2" These examples are discussed in Appendix B of my monograph announced in
n. * above, which also includes a discussion of Maimonides’ occasional use of
the termpeshatn hisResponsa

28 Stern,Problems 84.

2% This contradiction was noted by Harrsragmentation 292-293; see also
Kaplan, ‘Problems’ 362.

%0 See Ben-Shammai, “Tension,” 36-40; Fenttamdin, 258-298.
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Hebrew (peshuto shel migra) or Aramaic (peshateh dijgagainst
the background of his Judeo-Arabic prose.

While in some contexts it might not be unreasonable to use the term
peshatto renderzghir,>* Maimonides did not equate the two when
invoking the principle opeshatprimacy, which for him implies that
“the peshatof Scripture” is the inviolate, unique source of biblical
law. By contrast, what he devalues in tliide is merely the
obvious—or apparent—literal sense Kij of Scripture® Indeed, in
The Book of the Commandments he also uses thedkimo denote
the literal or philological-contextual sense of Scripture, but not to
grant it the authority gbeshateh di-qera

It is important to emphasize that within the exegetical tradition that
Maimonides inherited, thezhir (or: zahir al-nass; i.e., the apparent
sense of the text) hardly had absolute authority. Most prominently,
Saadia articulated the fundamental axiom that

One must... take the book of the Torah according to the
apparent sense (zahir) of its words, | mean the well-known
meaning Kashhar) understood among speakers of its
language... unless (1) sense perception or (2) rational
knowledge contradicts the well-known meaning of that phrase,
or if (3) the well-known meaning contradicts another verse that
IS unambiguous or (4) a tradition [transmitted by the rabbis]...
[in which case]... the verse is not [said] according to its
apparent sense, but contains a word or words thaimagez

(i.,e., non-literal language). When one discerns the type of

31 Indeed, this corresponds to the common (though incomplete) definition of
peshatasthe literal senseA more precise Hebrew translationzahir would be
nigleh (apparent [sense]), which is used occasionally by the medieval translators.
But the technical exegetical tegahir actually has a range of meanings. While

in some instances it connotes the “plain"—and manifestly correct—sense,
elsewhere it connotes a misleading superficial literal reading, as we shall
demonstrate currently. (For further detail, see chapter 2 of my monograph
announced in n. * above.) In such cases translatifigr as peshat is
misleading—especially given the authority Maimonides ascribpsgbateh di-

gera Pines, in his translation of ti&uide renders:ahir “the external sense,”
which often captures Maimonides’ intent, especially where it is contrasted with
batin (the “inner,” or “hidden” sense).

%2 For Stern (above, n. 28) we can say that Maimonides devalued what
Nahmanides—who was influenced by the Hebrew translations db tiee—
referred to apeshat
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majiz it is... then the verse will conform to sensory and
rational knowledge, the other verse and traditfon.

For Saadia, the apparent sense is merely an initial exegetical
assumption (sort of a default position) to be adjusted based on a
variety of considerations. In the four cases he enumerates here, proper
exegesis requires a non-literal interpretation—what he refers to
elsewhere atg@'wil (a term commonly used in Qur'anic hermeneutics

to denote an interpretation that diverges fraimr al-nass [see n. 121
below]). To illustrate, Saadia cites Gen 3:20, “And Adam called his
wife’s name Eve, because she was the mothell tif¥ing beings (ax

)"

If we leave the expression “all living beings” according to its

well known meaning... we forsake sense perception, for this
implies that the lion, ox, donkey and other animals are Eve’s
children. Now since there is no trick that will dislodge sense
perception, we maintain that there is a concealed (i.e., implied)
word in this verse, through which it can be brought into

agreement with the unmistakable [facts], as | shall expfain.

Saadia’'sta’'wil here entails positing that the word “speaking” is
understood from context. Accordingly, in his commentary on that
verse he writes:

In my translation ofn %> ox | added [the wordspuxri °n
(human beings; lit. speaking living beings) in order to make
this expression exclude animals such as the horse, donkey and
others, which sense perception contradftts.

Saadia repeats his fundamental exegetical rule elsewhere in his
writings and applies it frequently in his translations and
commentarie€® Furthermore, it was endorsed almost universally
within the subsequent Geonic-Andalusian exegetical tradifiofet,

% saadya on Genesimtroduction, Zucker ed., 17-18 (Ar.); 190-191 (Heb.).

3% bid., 18 (Ar.); 191 (Heb.).

% Ibid., 78 (Ar.); 296 (Heb.)

The rule appears in his introductions to Isaiah and Job, aBeliefs and
Opinions 7:1; see Ben-Shammai, “Tension,” 34-36; idem, “Introduction,” 380-
382; Brody, “Geonim,” 80-81.

37 See Fentonlardin, 266-321; CoherThree Approache86-42.
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the unfortunate translation e&hir as peshatin the modern Hebrew
translations of Saadia’s writinshas led to a misimpression, as
evident in the following remark by D. Weiss-Halivni:

The first Rabbi to ascertain the superiority of peshat over
derash was R. Saadya Gaon.... who says in several places...
that “Everything that is found in the Bible has to be understood
according to peshat except when the peshat is against the
senses, or against reason, or if it contradicts another verse in the
Bible or if it opposes tradition.” In the exceptional cases one
has to interpret the text accordingderash®®

But the peshatderash opposition is a talmudic one that Saadia does
not use in the context of his fundamental axiom. Rather, to arrive at
Scripture’s correct sense, he argues that where the apparent sense (not
the “peshat!) is untenable (because it is inconsistent with reason or
other types of certain knowledge), one must apalwil—which is

not the same as deraShAs Saadia conceived ita'wil (where
genuinely required) is the methodologically sound sense of Scripture
in light of reason. It is worth noting that Abraham lbn Ezra formulates
a Hebrew version of Saadia’s rule using the téigqqun to render
ta’'wil, which he regards as a necessary component of the “way of
peshaf’ i.e., a rational, philological-contextual reading of Scripftre.

% See Zucker's translation, cited above, n. 34. In the parallBeliefs and
Opinions7:1, Kafih follows suit, using Hebrewws> x17 *7n to render Saadia’s
Arabic mnx'n *9v 1o (Kafih ed., 219). The medieval translator Judah lbn Tibbon
here renderszhir with Hebrewnir'eh (1wnwnn a1 qwRd X177 0°X°217 *1902 WK 90

rmonn »7m; Kafih ed., 328). It should be noted, however, that he had a different
version of the Arabic original (than the one published by Kafih), which reads:
70O% WNY AYIN0N IR DY KI7 A9TI0KR 799X 20D 0w vn's (Bacher ed., 102).
This matches Saadia’s definition awzhir as “the well-known meaning
understood among speakers of its language” (see above, at n. 33).

%9 Halivni, Peshat & Derash79-80. Halivni refers to Saadia’s formulation in
Beliefs and Opinionswhich he evidently read in Hebrew translation (see
previous note).

0 This point has been made by Ben-Shammai, “Prognostic Midrash,” 2; idem,
“Tension,” 36, 45n. Other commentators, however, do seem to use the pair of
terms zahir- ta’'wil to express thepeshat-derashdichotomy: see, e.g., Shy,
Tanhuman %, 15, 111.

“l |bn Ezra, Pentateuch Commentary, Introduction (alternative version), “the
fourth approach.” See also Coh@&hyee Approacheg?2.

http://www.biu.ac.il/JS/JSI1J/10-2012/Cohen.pdf




26¢ Mordechai Z. Cohen

We have digressed to expose the fallacy of automatically equating
zahir with peshatin Maimonides’ literary milieu, thereby rectifying
the optical illusion created by the Hebrew translations of his works,
which give a skewed impression of how he used the peshatn his
Arabic writings. His own multifaceted use of the teramir and its
complex relationship to his conceptionp#Eshatare beyond the scope
of the current essay, and | deal with them elsewtfdrere we shall
focus on the ten passagesTihe Book of the Commandments that
actually feature the ternpeshateh di-qera angufeh di-gera, yielding
a circumscribed Maimonidean usage that reflects a consistent legal-
hermeneutical theory based on his understanding of the talmudic rule
of peshat Indeed, unlike other exegetes who used this maxim to
construct an overall theory of biblical interpretation, Maimonides
applied it exclusively in the context balakhah as a legal rather than
purely exegetical principle.

Having clarified these preliminary matters, we can proceed with
our study, which is divided into five sections: (1) A brief survey of
Maimonides’ exegetical heritage, in which we identify the range of
sources he used and the key hermeneutical issues confronting the
Geonic-Andalusian school that informed his outlook; (2) An outline of
the classification of rabbinic readings of Scripture in Maimonides’
first halakhic work, the Mishnah Commentary, where he traces the
history of the development dfalakhah in a discussion upon which
the second principle ifhe Book of the Commandments is predicated;
(3) A detailed analysis of Principle #2; (4) A survey of the nine
additional passages througholihe Book of the Commandments in
which Maimonides invokes the rule g@eshatin accordance with
Principle #2; (5) Conclusions about his conceptiorp@$hatand its
role within his unique system of halakhic hermeneutics.

1. Exegetical Heritage

Although Maimonides is sometimes portrayed as a boldly original
thinker who recast Scripture and rabbinic literature in a new light
(aided by his Greco-Arabic learning), it is important to emphasize that
his outlook was firmly anchored in the Geonic-Andalusian tradition.

In many instances, his agenda was dictated by the pressing issues of
concern to his predecessors in that school. Moreover, without denying
his ability to devise novel solutions and approaches, recent scholarship

42 In the studies announced in nn. *, 21 above.
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suggests that for this purpose Maimonides often drew upon notions
already developed in his Andalusian Jewish milieu. As a first step in
our study, we therefore briefly explore the range of sources that would
have informed his interpretation of Scripture, as well as the relevant
hermeneutical conceptions of his Geonic-Andalusian predecessors.

a. Sources

Maimonides’ aversion to documenting his sources is well-known; but
his post-talmudic Jewish predecessors fared worse in this respect than
others®® He often draws explicitly upon rabbinic literature to interpret
the biblical text, and he will occasionally even mention how the
teachings of Greek and Arab philosophers shed light on Scripture. By
contrast, there is hardly a mention in his writings of the great linguists
and exegetes influential in twelfth-century al-Andalus, whose names
are mentioned frequently by Ibn Ezra. This tendency has perpetuated a
portrait of Maimonides as a talmudist-philosopher disconnected with
the mainstream Geonic-Andalusian exegetical tradition; but just
beneath the surface we can detect the impact of this tradition on his
biblical interpretatior’ In particular, we can discern four streams of
post-talmudic Jewish scholarship upon which he seems to have drawn.
(1) While Maimonides makes vague references to the collective
Babylonian “geonim,” modern research has documented his
substantial debt to this school by tracing many aspects of his literary
output to the works of specific Geonic authors. In particular, his
references to Saadia, though sporadic and usually oblique, suggest the
broad and deep impact of that Gaon’s views, especially on biblical
interpretation, which Maimonides at times challenges, but otherwise
relies uporf® The imprint of Samuel ben Hofni, who carried on
Saadia’s tradition, can likewise be detected in Maimonides’ wriffhgs.

(2) Maimonides’ occasional discussions of Hebrew grammar and
philology indicate his knowledge of this discipline, which perhaps
more than anything else characterizes the Andalusian exegetical
method. Echoes of Menahem ben Saruq and Hayyuj can be detected in

43 See Pines, “Introduction,” cxxxii-cxxxiv; Twersky, Gtide€; idem,
“Influence,” 21*, 39-42*.

4 See BacheBibelexegesevi-vii, 168-174; TwerskyCode 58; CohenThree
Approachesl14-15, 98, 179-180, 213; Davidsdmaimonides118.

%> This is especially evident in Schwarz’s notes in his translation @ ufde of

the Perplexedsee, e.g., 1:25 (p. 38, n. 6); 1:65 (p. 168, n. 22); I1:18 (p. 480, n.
45). See also Rawidowic3tudies178-230; Cohen, “Disagreement.”

6 See HavazeleGeonites 71-74; Libson, “Two Sureties”; Sklar8amuel ben
Hofni, xi, 174n, 189.
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his writings?’ Ibn Janah is mentioned by name only once in the
Guide but his imprint is manifest throughout the numerous
lexicographic chapters of that wotkMaimonides was also expert in
the Greco-Arabic discipline of logidJm al-maniq, a type of meta-
grammar that explored the fundamental workings of language, to
which he devoted hiSreatise on Logi¢® Throughout his works, he
invokes linguistic concepts clarified in tAeeatise such as sentence
structure, predication and the construction of an argument, as well as
literal and metaphorical usage, all of which would align him with the
Andalusian philological school, rather than the midrashic methods of
the Rabbis?

(3) Sporadic references to the “Andalusian commentators” in
Maimonides’ writings' usually offer little more than tantalizing hints

at his debt to the great exegetes who flourished in al-Andalus. But in
his Treatise on Resurrection he is more forthcoming in the course of
responding (among other things) to a critique leveled against his
figurative reading of Isaiah’s famous messianic prophecy (“the wolf
shall dwell with the lamb ...” [11:6-11]) iMishneh Torah Klilkhot
Melakhim 12:1). Following his usual style in the Code, Maimonides
had originally presented this reading without attribution. In the
Treatise on Resurrection, however, he responds to his critic by noting
that in this understanding of Isaiah’s prophecy he simply followed
“the men of learning among the commentators, such as R. Moses ben

47 See Mishnah commentary @erumoti1:1, Sotah5:5 (with Kafih’s notes ad
loc.); see alsGuidel:67.

“8 |n Guide:43; see Strauss, “How to Begin,” xlvi; Cohdree Approaches
104-106.

49 See Stern, “Language,” 179-185. It is believed that Maimonides penned the
Treatise a summary of Alfarabi’s logic, in his youth: see Kraemer, “Portrait,” 20,
48-49. This traditional attribution has been questioned by Davit¥aimonides
313-322. His objections, however, are not conclusive: see Hasnawi,
“Réflexions,” 69-78; Cohen, “Imagination,” 420-421. Moreover, Maimonides’
tendency to draw upon logic in his writings (see following note) would seem to
support the traditional attribution.

% See, e.g., below, nn. 143, 144 and examples (4) and (5) of section 4. The
importance of logic for biblical interpretation was also recognized by Ibn Ezra
(who refers to it in Hebrew asani nnom): seeYesod MoraCohen and Simon

ed., 80, 89, 91, 93-94.

°l See Shailatletters 1:328 [Ar.], 357 [Heb.];:Guide |:42 (Pines trans., 92);
Respons#267, Blau ed., 11:509.

http://www.biu.ac.il/JS/JSI1J/10-2012/Cohen.pdf




A New Understanding of Maimonides’ PrincipleéshatPrimacy 271

Chiquitilla and [Judah] Ibn Bal‘ant? This remark opens a window
into Maimonides’ exegetical thought, not only by identifying the
anonymous Andalusian commentators he had in mind, but also by
indicating that they may be the source of unattributed commentaries
elsewhere in his writings. This may account for at least some of the
numerous and occasionally striking parallels between Maimonides
and Abraham Ibn Ezra (who frequently acknowledged his debt to Ibn
Chiquitilla and Ibn Bal‘am), although there are also numerous
indications that Maimonides was directly influenced by lbn Ezra’s
writings.>*

%2 Shailat,Letters 1:329 [Ar.]; 359 [Heb.]. This interpretation is not found in Ibn
Bal‘'am’s extant commentary on Isaiah (see Goshen-Gottstein and Perez ed., 75-
77). Ibn Chiquitilla, however, is cited by Abraham Ibn Ezra (comm. on Isa 11:1)
as interpreting this entire prophetic passage (11:1-11)—which begins with a
prediction that a righteous king from the “stock of Jesse” will restore justice—as
a reference to King Hezekiah, who implemented sweeping religious reforms (see
[l Chr 29-32; Il Kgs 18-20; Jer 26:17-19). Evidently, Ibn Chiquitilla assumed that
Isa 11:6-11 was meant figuratively, and this seems to be the precedent
Maimonides had in mind, even though he interpreted this as a messianic
prophecy.

3 E.g., in his commentary on nfevamo®:8, Maimonides evidently relied on

Ibon Bal'am’s reading of Deut 25:6: see Perez ed., 59 [Ar.], 111 [Heb.].
Maimonides’ silent reliance on the writings of Ibn Bal‘am and Ibn Chiquitilla is a
matter that requires further research.

> For a dedicated study of this matter, see Twersky, “Influence.” For much of
the twentieth century, scholars pointed to the remark in the ethical will
Maimonides purportedly wrote to his son, Abraham: “Rabbi Abraham lbn Ezra,
may the memory of the righteous be blessed... brought many matters to my
attention, and | did not know them until after | had compiled the Mishnah
commentary...Mishneh Torahand... theGuide of the Perplexéd(Qove,
Lichtenberg ed., 11:39-40). Shailatdtters 11:697-699), however, deems this
document a forgery, though he notes that Maimonides elsewhere refers in passing
to “R. Abraham ben Ezra, may he rest in paradikettérs 11:530). Relying on

this more modest reference, Twersky cautiously rebuilds the case for influence,
collecting parallels between the two authors, while noting that they may simply
reflect a shared Andalusian outlook. Subsequent studies, however, have raised
many more parallels that strengthen the impression that Maimonides actually had
Ibon Ezra’s writings: see Ben-Menahem, “Jurisprudence”; ColiEmee
Approaches 14-15; Harvey, “First Commandment,” 209-211. Notwithstanding
Shailat’'s determination regarding the text of Maimonides’ purported ethical will,

it is evident that his son, Abraham, did indeed study Ibn Ezra’s commentaries,
which are cited copiously in his own biblical commentary: see Wiesenberg,
Commentary539.

http://www.biu.ac.il/JS/JSI1J/10-2012/Cohen.pdf




272 Mordechai Z. Cohen

(4) We must also consider Maimonides’ exposure to the substantial
linguistic and exegetical work of the great tenth- and eleventh-century
Karaite scholars, notwithstanding his fierce battles with the members
of that sect in Egypt in his time. Although Maimonides generally
mentions the doctrines of the Karaites dismissively, there is evidence
that he was familiar with Karaite scholarship and used it where he saw
fit, as Ibn Ezra and other Rabbanite exegetes’did.
b. Earlier Attitudes toward Rabbinic Halakhic Exegesis
All four of the above-mentioned schools that informed Maimonides’
hermeneutical outlook would have made it difficult for him to accept
talmudic exegesis of Scripture at face value. Indeed, the philological
method pioneered by Saadia created a theological challenge for all
Rabbanite scholars, since talmudhalakhah is based on manifestly
midrashic readings of Scripture, a point often raised by their Karaite
counterparts. This situation engendered a dual allegiance that required
a delicate balance. Ibn Ezra, for example, professes adherence to
“‘grammar and... reason,” as opposed to Jewish Bible commentaries
he found in Christian Europe, which “do not regard the rules of
grammar, but rely on the way dérash.®® Still, he pledges allegiance
to “the transmitters [of tradition], who were all righteous” and
promises to “rely on their [words of] truth” rather than turning to
heresy by “join[ing] with the Sadducees (i.e., Karaites) who say that
their tradition contradicts Scripture and gramnTarTo balance these
opposing values, he posits that Rabbinic exegesis must be read
critically: “One who has a mind will be able to discern when they
speakpeshatand when they spealerash, for their words are not all
of one type.” For lbn Ezra, the Rabbis themselves “knew the
peshat’ whereas their far-fetched “readings” of Scripture were never
intended as genuine exegesis, but merelydassh, i.e., fanciful
homiletics>®

This solution can be traced to Saadia, who devised his
hermeneutical model using Arabic terminology rather thampéshat

® See Lasker, “Karaism”; Melamme@,ommentators676-678; Simon, “al-
Kanzi,” 372-373.

% See introduction to his (standard) Torah commentary (Weiser ed., 1:1,7);
Simon, “Ibn Ezra,” 378.

> Torah commentary (standard), introduction (Weiser ed. 1:10); see Maori,
“Approach,” 43, 50 (n. 12); idem, “Attitude,” 208-215.

%8 Yesod MoraCohen and Simon ed., 130-131; see Maori, “Attitude,” 213.

% See alternative Torah commentary, introduction (Weiser ed., 1:141); Simon,
“Ibn Ezra,” 381; HarrisFragmentation 82-85.
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derash dichotomy. On the one hand, ttedakhah itself, he argued,
was faithfully transmitted from the time the Torah was given. Saadia,
in fact, leaves little room for rabbinic legislation in his sweeping
application of this claim to every detail of talmudic law. As he writes
in his essay that “establishes (or: confirms) the tradition known from
the Mishnah and Talmud” —

Just as the fundamental principlesiu lit. roots) of the law
have come to us in the same way that they came to our ancient
authorities, by way of [the senses], and they then transmitted
them to us, so the applications (or: derivativasy'; lit.
branches) [of the law] have come to us from knowledge which
the forefathers knew by way of the sen¥es.

Using a standard dichotomy of Muslim jurisprudence, Saadia argues
that thehalakhah in its entirety—both the principles (“rootsisil)

and applications (“branchesfuri‘)—were given at Sinal® Ever
concerned with epistemology, Saadia makes this claim in order to
confirm the validity of théhalakhah as a true reflection of God’s will.
For this purpose he invokes the Mu‘tazilite idiom “knowledge of the
senses,” by which he means something that one actually witnessed,
which yields‘ilm darari (immediate or compelling knowledge), as
opposed tdilm muktasab (acquired knowledge), arrived at through
nazar (speculation, reflectiofif.The latter might be subject to debate;
the former, however, is incontrovertible. Saadia thus establishes the
truth of talmudic law by arguing that the generation that stood at Sinai

0 See SklareSamuel ben Hofnil60-161 (Arabic text and English translation;
the text was originally published in Zucke&genesis 13). Saadia makes this
claim elsewhere: see, e.g., his comm. on Genesis, Zucker ed., 13-17 [Ar.], 181-
190 [Heb.] 181-190. This theme is repeated by Ibn Ezra: see his comm. on Lev
25:9 (Weiser ed., lll:94)Yesod MoraCohen and Simon ed., 70, 130-131.

®1 The usal-furi* dichotomy was used widely in Judeo-Arabic discussions of
halakhah see LibsonCustom 197-198; Zucker, “Hefg” 9 and below at nn. 79,

89, 134.

%2 See SklareSamuel ben Hofnll46-147, 161; compare Hallddjstory, 61; see

also n. 86 below. Regarding “acquired knowledge,” Sklare writes: “Such
knowledge is acquired through reflection on an indicatdailj placed in the
world by God, which leads to a conclusion based on it.... If this act of reflection
meets all the requirements for soundnessa sakih) it will generate certain
knowledge” Samuel ben HofniL47). Sklare (ibid.) also notes thiath muktasab

is used interchangeably withim istidlali in Judeo-Arabic sources. This
terminology will be significant in our study of Maimonides below.
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heard it completely for themselves, and then transmitted it orally over
the centuries until it was recorded in writing in the Mishnah and
Talmud.

On the other hand, Saadia regarded the midrashic activity of the
Rabbis to be a later development intended to artificially link the laws
known from tradition to Scripture. Speaking about the *“thirteen
middotby which the Torah is interpreted” he writes:

The Rabbis of blessed memory did not write down these
thirteen because they infeyastadilluna) [anything] through
them, but rather because they found that the laws they had
correspond to (lit. tend toward) these thirteen typ=ssi.., of
inference], not that they... are the foundation confirming (or:
establishing) the laws. And just as we say aboutvthssorah

(the discipline of counting words in Scripture) that it clarifies
that nwy n [appears in Scripture] ten [timesfiva nine, %222

eight [etc.]... these words did not come into being because of
the Massorah, but rather it counted and found tHus.

By arguing that the oral tradition is the exclusive source of the full
range of Rabbanitkalakhah, Saadia denies that theldotserve any
creative legal functiofi*

Karaite scholars, on the other hand, viewed the&ldot as
interpretive tools by which the Rabbis derivddlakhah from
Scripture, akin in their eyes to what was known in Muslim
jurisprudence agyiyas, i.e., legal derivation based on analogical
inference, which Karaite scholars likewise used to create their system
of halakhah®® Obviously, this was based oazar, human speculation
to ascertain the will of God. Responding to Saadia’s criticism of that
endeavor, the tenth-century Karaite scholars Abu Yusuf Ya‘aqub al-
Qirgisani and Yefet ben Eli accused him of hypocrisy, since he
rejected the validity ofjiyas while accepting the Rabbis’ analogous

83 Zucker, Tahsil,” 378 (Arabic text with Hebrew translation). @stidlal, see
previous note and below, n. 82.

%4 See HarrisFragmentation 76-80.

5 See Zucker, “Fragments,” 321-331, 342; F&mdies 89-99; FrankSearch

9, 24-25. Onqiyas in Muslim jurisprudence, see below, n. 79. It has been
suggested, based on the terminological similarity to the talmudichteggesh
(analogy), that this notion was borrowed from rabbinic jurisprudence: see Libson,
Custom 5, 192-193.
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use of themiddot®® Evidently, Saadia’s claim regarding th&ddot

was intended to undercut this accusation by characterizing them as
nothing more than a method for classifying laws transmitted through
an authoritative ancient tradition that the Karaites lacked.

Saadia’s debate with the Karaites (as well as subsequent
discussions of halakhic theory in the Andalusian tradition, including
those of Maimonides) can be understood in light of the discipline of
usuzl al-figh (the roots [i.e., sources] of the law), which aimed to
account for the development of Islamic law from the Qur’an to the
prevailing legal system centuries 1atéBy the tenth century, legal
scholars recognized four primary sources of Muslim law (figh, an
Arabic term that Jewish authors also used to render the Hebrew term
halakhah)®® (1) the Qur'an, a written record of the divine word itself,
and (2)kadih, oral “narratives” or “reports” of the practices (supna
of the Prophet and his companions, which were subsequently
committed to writing® The proliferation of these narratives, which
were often fabricated, made it necessary to establish their authenticity
based on the principle dawatur (lit. “recurrence”), i.e., the notion
that reports transmitted through many different (“recurrent”) channels
could not possibly be fabricated (and only these were deemed
genuine)! Beyond the Quran andadith, which were regarded as
“foundational texts,” further laws were established based on (3)
ijma‘ (consensus), i.e., legal decisions accepted by a consensus of
Islamic scholars, or, according to some, the Muslim commrhity.

°® See Zucker, Talsil,” 374-375.

®7 See Zucker, Tahsil,” 373-379.

8 See WeissSearch 13-15, 24-28. For a revisionist account of this discipline
(which also summarizes the traditional approach), see Jackson, “Functional
Analysis.”

9 See Weiss,Search 151-157; idem,Spirit, 38, 66-68, 122-127; Hallag,
Origins, 122-128; Schachintroduction 59-61, 114-115; Lowry, “Sfi‘ 1.”

0 See WeissSearch 161-180; HallagQrigins, 69-76, 128-134.

I See WeissSearch 271-282; Hallag,Origins, 102-109, 134-138; idem,
History, 58-68. Aiming to reflect the proportion of authentic to inauthentic
reports, Hallag writes: “Indicative of the range of such forgeries is the fact that
the later traditionists—who flourished during the third/ninth century—accepted
as ‘sound’ only some four of five thousakatiths out of a corpus exceeding half

a million. This is one of the most crucial facts about /hdith, a fact duly
recognized by the Muslim tradition itselfOfigins, 104).

2 See WeissSpirit, 38, HallagOrigins, 119.

3 See, WeissSearch,181-258; HallagQrigins, 138-140.
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What came to be regarded as the fourth source of lawis-gilias
a long, controversial history. Before the absolute authority of the
hadith was established (at the end of the eighth century), many jurists
made legal decisions based upon what was stated explicitly in the
Qur’an, supplemented by their own discretionary legal intuition and
reasoning, referred to ag'y (lit. opinion). As the body of:adih
grew, however, a split divided two schools of Islamic legal scholars:
traditionalists known aahl al- hadith (lit. the folk of zadih), who
asserted that all laws must be based on what was stated explicitly by
the Prophet (as recorded in the Quran) and his companions (as
reported in thézadih), as opposed to rationalist legal thinkers known
asahl al-ra’'y (lit. the folk of ra'y), who believed that law could also
be determined independently, based on legal reas6hibgce the
authority of thehadith had been firmly established, the traditionalists
took the upper hand and'y suffered a decline, its very validity
guestioned.

The place of rationalism in Muslim jurisprudence would be
restored, albeit in a more circumscribed form, in what is termed by W.
Hallag, a contemporary scholar afil al-figh, the “great rationalist-
traditionalist synthesis” that took hold finally toward the end of the
tenth century and signaled the maturation of Muslim legal theory. The
roots of this synthesis can be traced to the seminal Muslim legal
theorist Muhammad b. Idris al-Siia (d. 819), who argues that'y
on its own, as broadly defined, i.e., pure legal reasoning, is arbitrary
and cannot be used as a source of law. On the other harfti Sha
acknowledged the validity afjiyas, a more strictly defined form of
legal inference based on laws stated explicitly in the Qur'an and
hadh.” This type of reasoning, alone, can truly reveal the will of the
Divine legislator’® But, as Hallag has shown, the terminological
differentiation betweema'y andqiyas is somewhat misleading, since
the former term originally was used for all types of legal reasoning,
including those that would come to be knowngags.”” Effectively,
then, Shfi‘1 defined the type ofa’y—i.e., the subset that met the
standard of what he termepgyas—that could be regarded as a valid
source of law. While influential, Shar's view was not universally
accepted, and some important theorists rejected even the more
restricted category dfjiyas, insisting on basing Muslim law only on

" See HallagQrigins, 53-54, 74-76, 113.
> See HallagQrigins, 114-120.

% See WeissSpirit, 66-87.

" See HallagQrigins, 114.
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the other three sources. It was only toward the end of the tenth century
that these traditionalist opponents of legal rationalism were truly
marginalized, and the four-fold system ofal al-figh became
generally accepted in the mainstream of (Sunni) Muslim
jurisprudencé®

The termqiyas (lit. to measure) itself was borrowed to denote legal
inference by analogy, which was conceived as “measuring” one thing
(i.,e., a legal case) against another. Much effort was expended by
Muslim legal theorists to define the parameters of this procedure
precisely” In applying qiyas, a jurist would use reasoning (or:
speculation;nazar) to draw an inference from an established law
(termed theasl, i.e., root [pl.usil]) stated in the Quran dradih, or
one accepted by consensus. Upon determining the rationale (‘illa; lit.
reason) for the established law, he could then apply it to a new case to
yield the appropriate derivative law (the”, i.e., branch [plfura‘]).

The classic example cited to illustrate this procedure is the
determination of the status of date wine. Drinking grape wine is
prohibited explicitly in the Quran, presumably because it is
intoxicating. Since thislla applies to date wine, it, too, is prohibited.
Apart from simple analogy, other logical forms of reasoning were also
subsumed under the categorygofas, such as tha fortiori argument.

For example, the Qur'an prohibits disrespecting parents by saying
“Fie!” to them; from this it is deduced fortiori that striking a parent

is prohibited.

The notion of giyas was of interest not only in the field of
jurisprudence. In the Greek-influenced Arabic discipline of logle (
maniq), the termgiyas was used specifically to denote the syllogism,
l.e., a structured formal argument that draws a conclusion based on
specific premises—expressed in at least two propositions—in
accordance with the rules of lodft.Maimonides, for example,

8 See HallagQrigins, 122-128. Shi‘i legal theory, as well as some other minor
schools (including the now extin@ahiri school), did not accepgiyas. see
Weiss,Spirit, 70.

9 See WeissSearch 155, 551-557, 633-654; idenSpirit, 66-87; Hallaqg,
Origins, 140-145; idem, History, 61, 82-107; idem, “Non-Analogical
Arguments.”

8 While giyas ultimately became the standard term for siiogismin Arabic
works on logic, we do find an occasional reference to this Greek notion as
sulujismus(us«xa st su): see LameerSyllogistics 42. Our general discussion of
the syllogism in Arabic logical writings is based upon Black, “Logic”; see also
Maimonides,Treatise on Logicchapter eight.
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describes the workings of this form of deduction in chapters six
through eight of hislreatise on Logicwhere he largely draws on
Alfarabi. The so-called demonstrative syllogism (alagial-burhanj,

which is incontrovertible, was the gold standard in the eyes of the
logicians and had to adhere to strict criteria; e.g., that its premises be
known with certainty, and its conclusions apodictic. By contrast, the
dialectical syllogism (al-qiys al-jadak) allowed for a wider range of
premises and modes of reasoning, including analogy, and therefore is
not as compelling. Since many Muslim legal theorist were themselves
also experts in logic (as, for example, was Maimonides), it is not
surprising that the syllogism as a form of reasoning eventually made
its way intousal al-figh. In fact, the logicians referred specifically to
the category of the “juridical syllogism” (al-qig al-figh).* Many

legal theorists, however, insisted on restricting the legal notion of
giyas to the categories listed above (analogyfortiori reasoning,
etc.), and regarded the syllogism merelyisigllal (lit. adducing a
dalid, i.e., an “indicator” or proof), a broader category that includes
miscellaneous types of derivation outside of the main four sotfrces.

In light of the rationalist-traditionalist divide asul al-figh in the
early tenth century, we now can place the debate between Saadia and
his Karaite contemporaries squarely within their larger Muslim
context. According to Qirgisani, the Karaites—adopting a rationalist
legal approach—relied on three sources to establish hiadéakhah:
Scripture, consensus (of the Karaite community), gigids >* Saadia,
on the other hand, held a view similar to that of the traditionalist
Muslim camp, arguing that authentic Jewish law is based only on
Scripture and the distinct oral tradition, to the exclusiongigés.
Indeed, in his introduction to the Pentateuch, Saadia lists and
disqualifies four types ofjiyas for determininghalakhah: logical
(maniqi), dialectic (jadad), juridical (figh), and “theqiyas of the
sectarians” (i.e., Karaite8j By arguing (in the passage cited above at
n. 60) that the halakhah in its entirety—both *“roots” and
“branches”™—was given at Sinai, Saadia remowesar from the

81 See LameerSyllogistics 233-258. Maimonides uses this term as well: see
Treatise on Logicchapter six, Efros 1938 ed, [Ar.], 47 [Eng.]; Book of the
Commandmenténtroduction, Kafih ed., 54-5%etters Shailat ed., 380. See also
below, n. 144.

82 See Hallag, “Logic”; WeissSearch 655-660. The termdali andistidlal will

be discussed below.

8 See sources cited in FaStudies80-94; Frank, “Literature,” 529-530.

8 Commentary on GenesBucker ed., 16-17 [Ar.]; 188-189 [Heb.].
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picture®® Another component of Saadia’s theory was clarified by
Samuel ben Hofni, who was asked about the legal status of consensus
(ijma‘) as a source ohalakhah. Confirming the primacy of the oral
tradition, he responded that consensus alone cannot haddtthah,
but that laws agreed upon in the Jewish community are authoritative
because they fulfill the requirement ofawatur, i.e., their
preponderance indicates that they reflect genuine ancient oral
traditions®®

The “traditionalist"—and thus largely static—Geonic conception of
halakhah continued to have some adherents in Muslim Spain even
though it is difficult to square with the tenor of talmudic literature,
where it seems clear that the thirteenmddot and other midrashic
methods are used to interpret Scripture and derive new ®faws.
However, a more balanced approach did emerge, as evident in the
following account by Bahya Ibn Paquda, the eleventh-century
Saragossa philosopher and religious juddayyan). In his ethical
work Duties of the Hearthe speaks in passing about the juridical
procedures of the “pious early forefathers,” i.e., the sages of the
Talmud:

When a question occurred regarding the applications [fofi’

the laws and their peculiarities (i.e., unusual cases), they
reflected (naari’) upon them (i.e., the laws) at that time with
their analogical reasoning (@), and they extracted

8 Saadia invalidatesjiyas specifically with respect to the “revelational”
commandmentsa(-sam'‘iyyg; see Zucker, Taksil,” 388-404. Theoretically, one
might infer from this that the Gaon accepted the usgyas in their counterpart,

the “rational” commandmentslf‘aqliyya). However, as Ravitsky_¢gic, 43-44)
argues convincingly, in practice Saadia exclugigds altogether as a method of
determininghalakhah On the possibility that Samuel ben Hofni allowed for
limited use ofgiyas see SklareSamuel ben HofpR18-220.

8 See SklareSamuel ben Hofnil61-165. See also Hallag, “Corroboration,” 10,
who writes: “Themutawitir report, whose authenticity is absolutely certain,
reaches us... [from] people witnessing the Prophet saying or doing a particular
thing... [and is thus] based on sensory perceptiomaigis)....
Epistomologically, this report yields necessary or immediate knowléedige (
dariri)... in contradistinction to mediate knowledgién{ muktasabor nazari).”
Some Muslim thinkers, however, disputed this: see Schwarb, “God’s Word,”
127*,

87 See Blidstein, “Tradition,” 15-20; Harri§ragmentation 80-86; Halbertal,
People 54-59.
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(istanbap’)®® the law from the principlesugal) that they
safeguarded (i.e., as part of the sacred tradition).... When the
need arose to implement the law, if the law was plainly clear
from the principles (usgl transmitted by the prophets, peace
upon them, then they would implement the law accordingly.
And if the question was [a matter] of the applications (furi’),
the laws of which are to be extracted from the principlesl)

of the transmitted tradition, they applied theily andqiyas to
them. And if all of the leading scholars agreed about their law,
then it is decided according to their word. And if thegyasat

(pl. of giyas) disagreed over the law, then the opinion of the
greater number among them was adopted. And this is based on
their dictum regarding theéSanhedrin (the high court in
Jerusalem): “If a question was asked before them, if they heard
(i.e., had received a tradition about this matter) they told [it to]
them (i.e., to the questioners), and if not, they took a vote: if the
majority declared it ritually clean, they declared it ritually
clean, if the majority declared it ritually unclean, they declared
it ritually unclean” (b Sanhedrin 88b§?

To conceptualize his talmudic source, Bahya borrows terminology
from usal al-figh (in which, by his time the synthesis of rationalism
and traditionalism—and the place giyas—was well established);
accordingly he describes how the applications (furi') of the law not
already known from the received sources (which areutlid are
derived throughra’y and qiyas® As a religious judge, Bahya
presumably was quite familiar with this halakhic process himself. But
since he evidently did not write works of legal theory or even positive
law (i.e., halakhah), we do not get much further detail from him. In
fact, it is reasonable to assume that Bahya did not depart from
Saadia’'s model on his own authority, since he was not known as a
particularly distinguished or innovative talmudist.

Until recently, it was difficult to clarify this matter further due to
the fragmentary nature of the extant halakhic literature from eleventh-
century al-Andalus However, from the riches of the Cairo Genizah a

8 On this term in Muslim jurisprudence and exegesis, see stz

8 Hovot ha-Levavo(Duties of the Hea)t Kafih ed., 28-29; see also Sklare,
Samuel ben HofplL61n.

% Although some Muslim scholars distinguished between these two terms,
Bahya here evidently uses them synonymously: see above, at nn. 75, 77.

%1 See Ta-Shm&ommentary160-185.
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fresh outlook on this question has emerged in recently discovered (and
soon to be published) fragments Kitab al-Hawr by David ben
Saadia ha-Ger (the Proselyte), who served @asygan in Granada in
the mid-eleventh centurly.This work, which was evidently influential
for over a century in the Judeo-Arabic world, included substantial
discussions of both positive law (halakhah) and jurisprudence, i.e., the
“sources of the law” in the spirit afsil al-figh.”®> David ben Saadia
outlines three major sources of Rabbahatakhah:

(1) the text (nagsof Scripture;

(2) the transmitted tradition (al-katral-manqu);

(3) interpretation of the matters (shar/ al-maliby the Sages (lit.

folk) of the Talmud

This tripartite division seems to be based the talmudic dictum “A
person must always divide his years [for study] into three: a third in
Scripture, a third in Mishnah and a third in Talmud”Qioldushin
30a)®® David ben Saadia identifies Mishnah with the category of
hadith in usazl al-figh. The Talmud, which seems to be cast here as an
interpretation of the Mishnah and perhaps Scripture, is regarded by
David ben Saadia as being composite:

As for the interpretations of the matters by the Sages (lit. folk)
of the Talmud, this occurs in two ways: some of them are (a)
interpretations transmittedn@nga) explicitly; and others are
(b) interpretations extrapolated (mustakhrajthrough
unadulterated judgment (rg'yand sound analogyjifas). And
about this they say: “If it is a tradition (halakhah) we must
accept it; but if it is a logical inferencdif), there may be an
objection to it” (mKeritot 3:9) %

Using the mishnaic categories of “tradition” and logical inference,
David ben Saadia distinguishes between two sorts sloar/
(interpretation): some interpretations derive their authority from
tradition, while others are the product of independent judicial
reasoning—which he terma’y and giyas. This clear statement by

%2 Sklare, Hawz,” 109-123.

% bid., 103-109.

Stampfer, “Jewish Law,” 221.

David ben Saadia’s adaptation of this talmudic tripartite division adumbrates
that of Maimonides itdilkhot Talmud Toral:11. See Twersky;ode 489.

% Stampfer, “Jewish Law,” 223. On the notionistikhrgj see n. 139 below.
Regarding the rule in niKeritot 3:9, see Jastrow, sxn>:.
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David ben Saadia, coupled with Bahya’'s remarks, suggest that the
dynamic model ofhalakhah, powered by concepts from Muslim
jurisprudence, had taken root in al-Andalus by the end of the eleventh
century.

Unlike Saadia’s primarily static model of talmudialakhah, which
was tacitly abandoned in al-Andalus, his characterization of (at least
some) rabbinic “readings” of Scripture as secondary projections onto
the biblical text became a commonplace in al-And&i{e Spanish
philosopher-poet Judah Ha-Levi (1175-1041) draws upon this notion
in his Kuzari in responding to the perception that “Karaite...
arguments seem superior and most fitting with the texts of the
Torah,®® whereas the Rabbis—

. interpret verses of the Torah—at times laws, at other times
in derashot—in ways distant from logical reasonifigfor we
intuitively know (lit. our soul testifies and our heart tells us)
that the intent dasd)® of that verse is not what they
mentioned.... Only rarely does their interpretation match
common sense and the obvious meaniaghi() of the
language’™

To uphold Rabbinic tradition, ha-Levi offers two alternative
explanations. In some cases, he suggests, the Rabbis—

. used the verses by way of [an artificial] prooftext (§na
which they calledasmakhta (lit. support), used as a sign
(‘falama) for their tradition. As they made [Gen 2:16] “And the
Lord God commanded the man, saying: ‘Of every tree of the
garden you may freely eat” a sign for the seven

% See ElbaunPerspectivess5-94; HarrisFragmentation 80-86.

% Kuzari lll:22, Baneth and Ben-Shammai ed., 112. Ha-Levi here articulates a
common Rabbanite perception of Karaite scripturalism. Recent scholarship,
however, has shown that the Karaites’ professed scripturalism did not always
produce a straightforward, contextual-philological reading of the biblical text: see
Frank, “Limits”; Erder, “On thé*eshat’

9 oxopox X77v2° might also be rendered, “that logical reasoning makes unlikely
(lit. distant, remote).” The termiyas, as discussed below, was often used in the
specific sense of legal analogy or syllogism, but it also connmewct
reasoningandcommon senses in this context: see BlaDictionary, s.v.ox*p;

Lobel, Mysticism 62; compare Maimonide§uidell:24, Pines trans., 322, n. 1.

190 On this term, see below, n. 170.

101 Kuzarilll:68-72, Baneth and Ben-Shammai ed., 142-143,
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commandments commanded to the children of Noah: “And
[He] commanded’ — these are the social laws; ‘the Lord’ — this
iIs blasphemy; ‘God’ this is idolatry; ‘the man’ — this is
bloodshed; ‘saying’ this is adultery; ‘of every tree of the
garden’ — this is robbery; ‘thou mayest freely eat'—this is a
limb [torn] from a living animal” (b.Sanhedrin 56b). How
disparate are these meanings (or ideas; interpretdtfoasy

this verse! But these seven commandments were transmitted to
the nation by tradition, and they attached it to this verse as a
sign (siman) to make it easier to rememfSer.

Ha-Levi here uses the talmudic temsmakhta to characterize this
type of artificial prooftext for laws that are known through tradition,
as his younger colleague and friend Abraham Ibn Ezra would also
do* But ha-Levi knew that this account is difficult to project onto all
rabbinic halakhic exegesis and therefore adds that in such cases
another procedure seems to be at work:

They [must have] had secrets hidden from us in their ways of
interpreting (tafs) the Torah, which came to them as a
tradition in the usage of the “thirteemddot” .... And perhaps
both methods [i.e., this armdmakhta] were used by them in the
interpretation of the verséeS,

Unlike Saadia, ha-Levi acknowledges that the Rabbis applied the
middot independently to interpret Scripture and create new
legislation'® But he does not go as far as Bahya or David ben Saadia,

and resists equating tineiddotwith qgiyas, perhaps because he wished

192 Aghrad (sing.gharad) lit. purposes. On this term, see below, at n. 168.

193 Kuzarilll:73, Baneth and Ben-Shammai ed., 143.

104 See Cohen and Simoriesod Mora39-41. While this concept has its roots in
the Talmud, the termasmakhtais used there for laws of rabbinic origin
artificially “attached” to a biblical verse. But ha-Levi and Ibn Ezra use the term
askmakhtan association with laws of biblical authority, i.e., ones given orally at
Sinai together with the Written Law, i.e., the Pentateuch. For a similar conception
of asmakhtan Maimonides, see below, n. 169. (Maimonides, however, rules that
such laws do not have biblical authority, notwithstanding their Sinaitic origin: see
Responsa #355, Blau ed., 632.)

105 Kuzaril1: 73, Baneth and Ben-Shammai ed., 143.

1981 would therefore qualify J. Harris’ absolute statement that “Halevi denies to
rabbinic halakhic midrash any creative role in the fashioning of the halakhic
system” Fragmentation 82).
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to avoid validating the parallel Karaite endea¥érMoreover, ha-
Levi observes that theiddotdo not resemble any rational exegetical
method and he therefore characterizes them as a mysterious'&pher,
which only the Rabbis knew through a tradition from Siffai.

2. Maimonides’ Classification of Rabbinic Readings of
Scripture

Despite differences between David ben Saadia and Bahya, on the one
hand, and ha-Levi, on the other (most notably regarding the validity of
giyas), these three Andalusian scholars represent a more dynamic
model ofhalakhah than the one portrayed by Saadia. And it is against
this backdrop that we must evaluate Maimonides, who lived in their
intellectual milieu and was probably influenced by their writitigs.

Like ha-Levi, he sought to account for the tenuous rabbinic “readings”
of Scripture, not least in light of the Karaite challenge. The latter is
addressed in his Mishnah Commentary:

The heretics we call Karaites in Egypt, referred to by the
Rabbis as Sadducees and Boethusians... began challenging the
tradition (nag) and interpreting the [biblical] texts (tafwhal-
nusis)™' according to what seemed most cogent to each
individual without yielding to a Sage at all, in violation of His

197 SeeKuzari I11:23-37; 111:49; Lobel,Mysticism 58-68.

198 | using the terntafsr (interpretation) in this context, ha-Levi implies that the
middotwere used to discover the original intent of Scripture, a view Maimonides
would challenge, as discussed below. Ha-Levi thus represents a sort of
modification of Saadia’s system: he acknowledges the creative usenoifitiha
though he endeavors to differentiate them figigas, which is based on human
reasoning. As Sagi (“Praxis,” 306-309, 313-317) shows, ha-Levi believed that in
applying themiddot the Rabbis werédiscoveringthe meaning of God’s word,
adhering to what Sagi terms the “discovery model” of truth, as opposed to the
“creative model”; see also below, n. 142.

199 See Lobel, Mysticism, 62-63, 204. Ha-Levi also argues that the sages of the
Sanhedrinbenefited from a special connection with the divine spirit located in
the Temple, another feature that distinguished their legislation from Karaite
halakhahbased omjiyas, i.e., human legal reasoning. See Lobgisticism 132-

133; Arieli, “Halevi,” 45-47.

110 see Kreisel, “Influence”; Coheffhree Approachesl80, 208-212. On the
influence of David ben Saadia in al-Andalus, see n. 93 above.

111 On the terma’wil, see below, n. 121.
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dictum, may He be exaltéd “According to the Law Torah)
they legislate to you... do not deviate from [it]” (Deut
17:11)13

Rather than responding to the Karaites on empirical grodhds,
Maimonides argues simply that legislative authority was granted only
to the Rabbis, undercutting the validity of independent legal exegesis.
He based this argument on Deut 17:11, as he explains more fully in
Mishneh Torah:

The Torah placed trust [in]... the [sages of the] great religious
court 01727 17 n°2) in Jerusalem... as it says: “According to the
Law that they legislate to you [you must act]”- this is a positive
commandment.... Whoever does not act according to their
ruling violates a negative commandment, as it says: “Do not
deviate from the matter they tell you either to the right or to the
left”.... Whether it be matters they expounded from the
tradition (mi-pi ha-shemu‘ah), which are the Oral Lavor@h
she-be-‘al peh), or matters they deduced through their own
understanding with one of thaiddot by which the Torah is
interpreted.™

Maimonides here makes a critical distinction between two aspects of
rabbinic legislative authority. On the one hand, the Rabbis are faithful
transmitters of the “Oral Law,” i.e., the interpretations of Scripture
transmitted in an unbroken chain from Sinai. Indeed, among the
thirteen cardinal principles of faith Maimonides lists in the Mishnah
Commentary, we find, along with the divine origin of Scripture itself,
the belief that “its transmitted interpretation (tafsarw) is also from

the Almighty.”® But he also acknowledges the creative role the

112 5oxwn a9, lit. His saying, may He be exalted: see below, n. 229.

113 Mishnah CommentanAvot 1:3, Kafih ed, IV:410. On the Karaite-Sadducee

link (mentioned also by Ibn Ezra [cited above]), see Erder, “Karaites.”

1141 e., by claiming the rational or philological superiority of rabbinic exegesis,
as Ibn Ezra seems to do: see his (standard) introduction to the Torah, Weiser ed.,
I: 2-6.

115 Hilkhot Mamrim1:1-2.

1% ntro. to PereqHeleq Shailat ed., 372-373 [Ar.]; 144 [Heb.]. Compare the
locution wn 1w 7R qoxanR (“the interpretations handed down / transmitted
from Moses”), Intro. to Mishnah, Shailat ed., 338 [Ar.]; 40 [Heb.].
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Rabbis played by legislating nehalakhot derived from Scripture
using the thirteemiddot*’

The clarification of this two-tiered system in Maimonides’ theory
of usal al-figh (i.e., sources dfalakhah}*® is a salient contribution of
recent Maimonidean scholarship, addressed in important studies by Y.
Levinger, J. Faur, J. Harris, D. Henshke, M. Halbertal and—most
extensively—G. Blidstei*® As Blidstein writes:

The term Oral Law... denotes only the divine explanation of
Scripture given explicitly at Sinai [as opposed to] subsequent
interpretation and legislation.... That which is Oral Law is
historically Sinaitic, but rabbinic interpretation and legislation
are no less historically man’s deed.... Maimonides... anchors
much of the Talmudic tradition in objective human

creativity 12

This focus on human creativity distinguishes the dynamic
Maimonidean halakhic model from Saadia’s static one, as the above-
mentioned scholars have emphasized. Building on their work, we will
examine the hermeneutical terms and concepts that he employs in
presenting his model.

a. Transmitted Interpretations
Maimonides begins his Mishnah Commentary by reconstructing how
the laws of Torah were received at Sinai:

Every law that God revealed to Moses our master was only
revealed to him with its interpretation. God told him the text
(nass), and then told him its interpretation (tajsiand

71n order to undercut the analogous Karaite systemalakhahbased omjiyas,

he argues that Deut 17:11 grants exclusive legislative-interpretive authority to the
Rabbis.

118 See Blidstein, “Halakhah,” 13. On Maimonides as a Jewigh, see Faur,
Studies9.

195ee Levinger, Techniques 34-65; Faur, Studies 13-49; Harris,
Fragmentation 86-90; Halbertal, “Architecture,” 457-473; idegople 54-63;
Henshke, “Basis”; BlidsteinAuthority 34-45; idem, “Tradition,” 14-20; idem,
“Oral Law,” 108-114.

120 Bidstein, “Oral Law,” 110-111. Maimonides at times uses the term “Oral
Law” in a more general sense to connote all laws that are not explicit in the
biblical text, including those newly enacted by the Rabbis. See Blidstein,
Authority, 27; idem, “Tradition,” 13n; cf. Henshke, “Basis,” 128n.
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explanation (ta\#)'** .... And they (i.e., Israel) would write

the text and commit the traditiongql) to memory. And thus
the Sages, peace upon them say: “the Written Law” and “the
Oral Law,” and... [that] “all of the commandments {mot),

their general principles, their details and their particulars
(3P1IRTY TN 1 M%), were said at Sinai”... [thus for all]
six hundred and thirteen law?s.

The distinction Maimonides makes here between the text of the Torah
and its original oral interpretation underlies a terminological
convention in his citation of biblical proof-texts throughout his
writings (in both Arabic and Hebrew), as the following chart
illustrates:

Written Law Oral Law

Maimonides’ | [707 PWw2=] amnPR v1 | X2=] 1nPR 70509K D X'
Arabic: Book of| “the language (or: very[?2nn w1n2

the wording, text) of the “it came [to us] in the
CommandmentsTorah” transmitted (Heb|.
[medieval received)

Hebrew trans| nw% x3=] 7mn9x nu1 | interpretation®®®
by Moses lbn [rmnn
Tibbon] “the Torah statedx'7n 7090 D HPIPR RIN'
explicitly” %3 aopn Ax=] poohN

121 Tafgr is a generic term fomterpretation and usually connotes one that
expresses the most direct, simple meaning of the text. (E.g., Saadia’s translation
is called theTafsr.) Although the ternta’'wil also meansiterpretation(and was

at one time used in Arabic interchangeably wéfsr), it came to connote a
deeper, more complex type of interpretation, e.g., a figurative or otherwise non-
literal interpretation: see Poonawala'wil; Zucker, “Fragments,” 316-318, 320-

321; Weiss,Search 470-479. In using the terta’'wil, Maimonides probably
wishes to account for the fact (noted by ha-Levi; above, n. 101) that the Oral Law
does not always represent the most obvious or straightforward interpretation: see
below, at n. 130.

122 Introduction to Mishnah, Shailat ed., 327-328 [Ar.]; 27-28 [Heb.].

123 The termy1 can be a noun (vocalizewdss) meaningextor the very wording,
formulation, language of a bodks reflected in the Hebrew translatiorp), or a

verb assa-yanussiz [=masc.];nagsat-tanwsi [fem.]; past participlenarsus)
meaningto specify, to state explicitlySee Lane, s.v.g=};, compare Blau,
Dictionary, s.v.,yx1. Accordingly,7mn>x nx1 meanghe Torah stated explicitly
whereasnox v1 (in the construct state) meathe language (or: very wording,
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RisEhkif7aRkk!

[23n277 X2=] yI9K X' “the tradition has come to
“the text [i.e.,| us in the interpretation of
Scripture] came [t this verse*?®

say]”

\ [21057 IR°2=] PR M2
IRann=] PI9R 9 1Man
[21n02

“the text made clear”
“it was made clear in
the text™?*

Maimonides’ L2102 7N won | 1R avinaws ven

Hebrew: 7702 “based on the tradition

Mishneh Torah| “explicit... in  the|they expounded®®
Torah”*?’

text) of the TorahThe terrmass can also connote a perfectly clear text that is not
subject to interpretation: see WeiSgjrit, 122; HallagQOrigins, 209.

15 The termtafsr marwi might be rendered more literally “handed-down
interpretation.” lbn Tibbon renders iperush mequbbal i.e., “received
interpretation.”

124 See, e.gBook of the CommandmenBositive Commandment #46, #52, #54,
#55, #88, #89, #110, #128, #236, #239, Negative Commandment #5, #90, #192,
#195, #228, #318, #328, #355. Compare the locytiarz > y1 (“a clearly
explicit [biblical] text”) in Negative Commandment #194. Maimonides uses
similar phraseology dozens of times in his Mishnah Commentarguide
11:41, Munk-Joel ed., 409, 415, he uses the teayy-nusiusin his endeavor to
interpret Scripture independently of thmalakhah (which derives from the
transmitted interpretation): see Twersinde 437n; Blidstein, Halakhah” 15-

16, and below, n. 156. In his halakhic works, of course, he accepts the
“transmitted interpretation” implicitly: see below, n. 130.

126 See, e.g.Book of the CommandmenRositive Commandment #6, #8, #32,
#33, #109, #153, #157, #159, #164, #173, #177, #198; Negative Commandment
#20, #21, #30, #132, #336. These expressions occur numerous other fitmes in
Book of the Commandmenés well as in the Mishnah Commentary.

127 seeMishneh TorahHilkhot De‘ot 6:10; Shabbat20:2; Shofar7:22; Issurei

Bi'ah 12:10-11;Sheitah 5:3, Ma’akhalot Asurot6:1; Shevu‘ot5:2; Shegagot
10:5, Hovel u-Mazzig4:9. In Responsum #355, however, the term is used in a
different sense: see n. 191 below.

128 This expression, which appears over a hundred timklsimeh Torahhas

its origins in geonic literature: see Halivikeshat & Derash 83; Elbaum,
Perspectives58. The equivalence afi-pi ha-shemu‘alandtafsr marwi can be
seen, e.g., by comparingook of the CommandmentBrinciple #9, Positive
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The terminology in the left-hand column reflects Maimonides spirited
endeavor to demonstrate that the laws he codifies are among “the
commandments written clearly in the text of the Torghyhich even

the Karaites would be forced to acknowledge. The price he pays is the
implicit admission that in other cases the Rabbanite legal system
requires faith in the Oral Law. And, indeed, as a number of scholars
have observed, wherever Maimonides employs the phrases
“transmitted interpretation” and “based on the tradition they
expounded”, he tacitly acknowledges that his reading of the biblical
proof-text is not a straightforward philological analysfs.

Maimonides’ initial account of the Oral Law would seem to echo
that of Saadia, especially since he cites the rabbinic dictum regarding
the “general principles... details and... particulars” of the
commandments (above, at n. 122). For him, the “transmitted
interpretation” was comprehensive, and left no biblical text unclear.
There are, however, some new aspects in Maimonides’ account.
Unlike Saadia, he does not use tefar' dichotomy to describe the
range of laws covered by the “transmitted interpretation,” a matter to
which we will return shortly. Maimonides also refines Saadia’s theory
by clarifying the interpretive nature of the Oral tradition, regarding it
not merely as a body of laws, but as an actual commentary on the
Written Law. More significantly, he makes an additional—and rather
striking—claim, which he deems a principle of critical importance:
“[t]hat the interpretations transmitted from Moses, there was no debate
about them at all... at any time, from Moses to R. Ashi (the last of the
talmudic sages)® The implications of this claim—and why it is
incompatible with Saadia’s model—become clear when we turn to the
next source of law that Maimonides describes.

Commandment #198 (Kafih ed., 40, 159) whthkhot Sanhedrinl8:3, Malweh
we-Loweh5:1, respectively. See also Henshke, “Basis,” 138-144; cf. Ettinger,
“Legal Logic,” 21n.

129 (qx22 7mN2 MaNon AMERn=) R AMNDR D aRNIbR MEnox; Book of the
Commandment$rinciple #2, Kafih ed., 14 (cited below); Hebrew translation by
Moses Ibn Tibbon (Heller ed., 8, 13-15).

130 see LevingefTechniques40; Neubauemivrei Soferim 87; Ettinger, “Legal
Logic,” 21. Implicitly, then, Maimonides was aware that Scripture could
theoretically be interpreted differently than as explained at Sinai. His sporadic
interest in exploring such non-halakhic readings has attracted much attention in
Maimonidean scholarship: see below, n. 156. This matter is addressed at length
in chapter three of the monograph announced in n. * above.

131 See below, at n. 153.
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b. The “Thirteen Middot”

Maimonides—using language that strongly echoes Bahya—goes on in
his account of the development bf&lakhah to explain how it
expanded after Moses’ time:

Whatever... the elders received [from Moses] was not subject
to discussion or disagreement. But the applications (furi®) not
heard from the Prophet were subject to discussion, the laws
being extrapolated (tustakhraju) throughyas, with the
thirteen rules given to him at Sinai, and they are “the thirteen
middot by which the Torah is interpreted.” And among those
extrapolated [laws were] matters that disagreement did not
occur in them, but rather there was consengus:j about
them; but in some of them there was disagreement between the
two syllogisms: for this one devised a syllogism and
maintained it strongly, and the other devised a[nother]
syllogism and maintained it strongly, for this typically occurs
with the dialectic syllogisms (al-macg@yal-jadaliyya)-** And

if such a disagreement arises, the majority is followed, because
of the dictum of God: “Lean toward the many” (Exod 23:2).

... And when Joshua, peace upon him, died, he transmitted to
the elders (a) the interpretation (tafsthat he received, (b)
what was extrapolated (ustukhrija) in his time about which
there was no disagreement, and (c) what was subject to
disagreement and was decided according to the opinion of the
majority** And it is about them [i.e., those elders] that
Scripture says: “And all of the days of the elders who lived on
after Joshua” (Josh 24:31). After that, those elders transmitted
what they received to the Prophets, peace upon them, and the
Prophets one to another. And there was no time at which there
was no study ofhalakhah fafagquh) and [legal] creativity
(tantj; or: bringing forth new things, drawing new
conclusions). And the people of each generation made the
words of those who came before them a principlé),(@nd
[laws] would be extrapolatedy(stakhraju) from it, and new

132 The plural formmaggyis (rather than the more uswgiyasat [see, e.g., above,

at n. 89]) used by Maimonides here and elsewhere (e.g., Tmda@tise on Logic
chapters six through eight), is found in Alfarabi’'s writings: see Lameer,
Syllogistics 42-43. See also BlaDjctionary, s.v.oxpn ,oxp.

133 0On the importance Maimonides places on the distinction between categories
(b) and (c), see below at n. 145.
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conclusions would be drawn (yuntaju @gt); and [as for] the
[original] transmitted principles (lit. rootsj-uszl al-marwiyya
[i.e., from Moses] there was no disagreement about tfiem.

Whereas Saadia had argued that all of talmudic law—and@furaz' —

can be traced directly to Sinai, Maimonides argues that only a
relatively small core of laws—the “transmitted principles” (al-usul al-
marwiyyg—was given there, in the text of the Torah with its
“transmitted interpretation.” But much dfalakhah was left to be
extrapolated through themiddot yielding derivative laws, i.e.,
furi*.** As he would clarify inThe Book of the Commandments, the
number ofusil is fixed at 613, whereas thai' number “in the many
thousands” (below, nn. 220, 221).

The terminology Maimonides uses to describe this dynamic process
is revealing. He refers to the constant creative legislative activity of
the sages asfagquh andantj. The first term can be rendered simply
“the study offigh”; but it also seems to have the connotation of the
original sense of the robig-h (understanding, comprehension), which
in this form of the verbal noun would yield the notion of probing,
aiming for a deep understanding, i.e. halakhah!*® The termtant;

13%ntro. to Mishnah commentary, Shailat ed., 328, 335 [Ar.]; 28-29, 36-37
[Heb.].

135 Much has been made of Maimonides’ supposed originality in this respect.
See, e.g., Halbertal, Peopk9 (“He is the first to claim that the Sages introduced
novel interpretations of the Torah of their own invention alongside the received
tradition from Moses”). In light of the above-cited passages from Bahya, David
ben Saadia and ha-Levi, it seems that the dynamic model was already in place in
Maimonides’ Andalusian heritage.

138 For a similar usage of the teafagquhin Muslim jurisprudence together
with istikhraj andistinbay, see Sviri, I'stinbaz,” 385-387. Alharizi here renders
tafaqquh minann (Rabinowitz ed., 28). Maimonides elsewhere identifies this
legislative activity with what is referred to in rabbinic sources padgul
(dialectics, probing study) ardigduq(scrutiny; as im0 177 [=scrutiny by

the scribes/sages]); sBeok of the CommandmenBrinciple #2, Kafih ed., 15.

On the definition ofigh and its relationship to the notion of understanding and
intellectual probing, see Weis§earch 24-25; Yunis Ali, Pragmatics 1-2;
Goldziher-Schacht, Fikh.” In the Book of the Commandmenkdaimonides
speaks in a different vein of Scripture (rather than the Rabbis) engaging in
tafagquh(yi>x 1pon), by which he means that the biblical tegecifiedthe laws

in a particular area: see Principle #7, Positive Commandments #128, #138 (Kafih
ed., 22-24, 123, 129). In those passages the medieval translator (Moses Ibn
Tibbon) rendereg>x 1pon asanoa p7p7 (Heller ed., 13-14, 68, 70). Compare
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means to draw new conclusiofiéput it also has a figurative overtone
of creativity that brings to mind B. Weiss’ characterization of Muslim
jurisprudence:

The Arabic termusal literally means “roots.” The rules [i.e.,
laws; MC] that the jurists produce are called, on the other hand,
“branches” (furi’) or “fruit” (thamara). The extraction of rules
from the sources is often called “harvestingstithma). The

work of the jurists is thus described by means of agricultural
metaphors. Only the roots (that is, the sources) are given; the
branches, or fruit, are not but rather must be made to appear;
and for this human husbandry is required. The jurist is the
husbandman who must facilitate the growth of the law... out of
the roots.

In carrying out this task, the jurist must first explore... the
meaning of the texts in order to determine what rules are
contained within that meaning. This task requires him to
employ the skills of a philologist and to be well versed in
Arabic lexicography, morphology, syntax and stylistics....
When he is satisfied that he has harvested whatever rules of law
lie within the text's meaning thus conceived, he may then...
attempt to see what further rules may be gleaned by way of
giyas with rules already determiné&¥.

Although Maimonides does not use the language of harvesting, he
does make a clear distinction between the two types of legal analysis
delineated by Weiss. For Maimonides, the laws stated in Scripture—
according to its transmitted interpretation—are ti&l, from which
further laws are derived using theddot He refers to this process as
“extrapolation” (stikhrgj; lit., bringing out, extracting®, but not
tafs#, indicating that it was not used to explain the words of the
biblical text, i.e., reveal its basic meaning (what we might call
interpretation in its most restricted sense). Indeed, for Maimonides
that would be superfluous because, by his account, the written Torah

Blau, Dictionary, s.v.nps, V (“to treat the specifications and ramifications of a
religious law”); see also Schwarzigh.”

137 Alharizi renders this ternmry wirn: see Rabinowitz ed., 28; compare
Shailat's modern Hebrew translatiort>n n72 (p. 37).

138 \Weiss Spirit, 22-23.

139 Alharizi (Rabinowitz ed., 13, 28) rendéssikhrgj in Hebrew using the rogt

s-" in hifil (%x177).
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was given at Sinai already with a comprehensive oral elucitation (the
“transmitted interpretation”thfst marwi]) which did exactly that.
Rather, themiddot are principles ofinferencefrom the laws (ust)
stated in the biblical text, by which new laws (furi') not specified
therein are “extrapolated*® Maimonides call this procesanti, i.e.,
“bringing forth” new laws.

As M. Halbertal has shown, this crucial distinction can be regarded
as the centerpiece of Maimonides’ hermeneutical th€bipdeed, in
making this distinction, Maimonides finds a powerful new solution to
an old dilemma. When faced with the inappropriateness ahitidot
for determining the intent (gasd) of the biblical text, ha-Levi (above,
at n. 108) had suggested defining them as a mysterious cipher
entrusted to the Rabbis for interpreting (t@fdhe biblical text.
Maimonides—a superior talmudist with a better understanding of
rabbinic legal hermeneutics—alleviates the problem in more rational
way by distinguishing between two types of interpretation: (a)
determining the original intent of the language, t&sft, as opposed
to (b) inferring new laws from those stated explicitly, iistikhraj,
tantj andtafaqquh. By viewing theniddotas a counterpart gyas in
uszl al-figh, Maimonides removes them from the first category
altogether. In his view, when the Rabbis applied riinddot they
never thought that they were engaging in textual exegesis and
uncovering the original meaning of the text; instead they were
drawing inferences from it to create new legislafitn.

Maimonides’ conception afiyas—and by extension, thaiddot—
would, of course, have also been colored by his background in the
discipline of logic. As we have already noted, he devotes three full
chapters (six, seven and eight) of firgatise on Logi¢o giyas, where
the term is clearly used to denote #yogism. Echoing the standard
hierarchy in Arabic logic, he explains in chapter eight of Theatise

140 For illustrations of this distinction between interpretation and inference, see
below, nn. 159, 223.

141 See Halbertal, “Architecture,” 468-473; ideRgople 59-63; idem Truth, 47-

52. On the implication of the termstikhrgj in particular, see Halbertal,
“Architecture,” 469; compare WeisSpirit, 88-89.

142\We can define this distinction in terms of the two theories of legal
hermeneutics defined by Sagi, “Praxis,” 305-309: the activityafafr fits what

he calls the “discovery model,” wheremsikhrgj, tantj and tafagquhare the
hermeneutical operations of the “creative model” (which ha-Levi wished to avoid
as part of his anti-Karaite polemic: above, n. 106). On the important implications
of this distinction in the realm of legal theory, see below at nn. 144, 173.
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that the most forceful type afiyas is the “demonstrative syllogism”
(al-giyas al-burhanj, which is incontrovertible, as opposed to the
looser and weaker “dialectical syllogisngl{giyas al-jadaf).**®In the
above-cited passage of the introduction to the Mishnah, Maimonides
clarifies that the type ofiiyas used inhalakhah (which he refers to
elsewhere as theiyas figh) falls under the latter category, and
therefore is subject to debate by its very nattire.

This does not mean that all derivations throughntiiedotwere, in
fact, debated. As Maimonides notes, some such legislation was
accepted universally at the time it was introduced, in which case it
enjoyed the special authoritative status of “consensus” ‘ijifia
However, the very possibility of debate over applications of the
middot contrasts sharply with the 613 “root” laws contained in
Scripture (as explicated by the “transmitted interpretation”), which
were never subject to debate according to Maimonides. This strong
claim is quite revolutionary, and—as later talmudists noted—
overlooks talmudic evidence to the contr&iWe must therefore ask
why it was so important for Maimonides to make this assertion, which
he reiterates in a later passage by vociferously rejecting the
alternative:

Those who suppose that... disagreement occurred... in laws
transmitted from Moses... through error of the traditions (or:
reception) or forgetfulness.... This, God knows, is a very
repugnant and disgraceful statement.... And the thing that
prompted this corrupt belief is a deficient grasp of the words of

143 Treatise on LogicEfros 1966 ed., 23-24 (Ar.); English trans., Efros 1938 ed.,
48-49.

144 See above, at n. 81. In Muslim jurisprudence, as well, some authors noted that
giyas—as a source of law—is inherently subject to debate, referredjtolas

fighr (Yjuridical disputation™): see HallagHistory, 94. On the relationship
between the notion dfurhan (demonstration) and the juridiagilyas, see Hallaq,
“Logic,” 320-330, 336-339. In acknowledging the inherent subjectivity of legal
reasoning, Maimonides seems to deny that there is necessarily a single correct
answer to every halakhic question. On this matter and its theoretical implications,
see Sagi,Elu va-Ely 88-117; see also Ettinger, “Controversy.” See also
Ravitsky, “Arguments,” 197-205, who discusses the precise nature of the
relationship between thgiyas fighk and giyas jadak in terms of Maimonides’
syllogistic categories.

145 As Bahya described (above,89). For a manifestation of the notion ipha"

in Maimonides, see Libsoustom 198-199 and studies cited there.

146 See LevingelTechniques63-65, 183; Blidsteiduthority, 46-54.
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the sages found in the Talmud... and [a failure to] distinguish
between the transmitted principles and the new conclusions that
were extrapolatediin'ononax 'PRNIIRY 71R9R MERoR).

As M. Halbertal has shown, this rejected position was articulated by
Abraham Ibn Daud (Spain, c. 1110-1180), following the Geonic view
that limited the creative legislative role of the Rabbis and conceived
the halakhic process exclusively “as the transmission from generation
to generation of an orally revealed body dfalakhah.**®
Consequently, debates found in talmudic literature could only be the
result of a “crisis in the transmission of tradition.”

Highlighting rabbinic legislative creativity, Maimonides could offer
an account of halakhic debate that does not apply to the original laws
given at Sinai, thereby bolstering the “Oral Law” by arguing that its
transmission was never compromised. What comes to mind is the
notion oftawatur that guaranteed the authenticity of tiaelzh in usal
al-figh. As we have seen, Samuel ben Hofni invoked this notion
explicitly in reference to the oral tradition. Although Maimonides does
not use this specific term, the ideataivatur—namely, that identical
oral accounts from multiple sources guarantee authenticity—would
seem to inform his claim that the transmitted interpretations were
never debatet!”® Most basically, then, his halakhic model reflects the
dichotomy inusal al-figh between laws known through a chain of
transmission (nagyl i.e., those appearing in the Qur'an aratlith,
which have the epistemological statusilof dararz, as opposed to
new legislation by jurists applying their powers of intellect and
speculation (‘aqgl, nazar) to infer God’s will without a direct indication
from the sources of revelatidrf. For Maimonides, likewise, our
certitude regarding the original laws given to Moses is based on the
authenticity of the transmission (naghat can be traced to divine
revelation. On the other hand, all further laws were derived by the

147 Introduction to Mishnah, Shailat ed., 339 [Ar.], 40-41 [Heb.].

148 Halbertal, People 54-59; see also BlidsteinAuthority, 38; Harris,
Fragmentation292, n. 55.

1491 evinger, Techniques 183, regards this as a manifestation of the notion of
ijma‘. However, as recent scholarship wfil al-figh has demonstrated, the
authenticity ofpadith reports are guaranteed kgwatur, notijma* (a concept
Maimonides applies to some laws “extrapolated” through riddot as
mentioned above): see Zysow, “Economy,” 19-31, 198-216; see also Hallaq,
“Inductive Corroboration,” 21-24.

150 see above, n. 86; Hallag, “Logic,” 338n; WeBsarch 43-45, 259-260.
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application of legal reasoninghdzar, qiyas), the “correctness” of
which is based on the legislative authority granted to the Rabbis and
the soundness of their legal reasoning (naaih).">*

Maimonides acknowledges one respect in which his model is
difficult to square with the talmudic evidence, since the sages often
apply themiddotto establish the meaning of the biblical text, which,
according to him should have already been completely clarified in the
“transmitted interpretation.” Moreover, such “interpretations” are
debated, contradicting his claim that the “transmitted interpretations”
enjoyed unanimity. To address these issues, Maimonides writes:

This is a principle that you must understand.... There is no
debate whatsoever about the “transmitted interpretations” from
Moses. [For example,] we never found a debate... among the
sages, at any time from Moses to Rav Ashi, where one of them
said that one who blinds the eye of a[nother] person, his eye
should be blinded because of the dictum of God, “eye for an
eye” (Deut 19:21), and the other said that he is liable only to
pay monetarily. And we likewise did not find a debate about
the dictum of God, “the fruit of the beautiful tree” (Lev 21:9),
such that one said that it is the citr@tr¢g), and the other one
said the quince or the pomegranate or something else.... And
anything else like this with respect to any of the
commandments—there is no debate about it, because they are
interpretations transmitted from Moses, and about these and
those that are like them it is said, “All of the Torah, its
principles and details were said from Sinai.”

However... due to the wisdom of the revealed word (i.e.,
Scripture), these interpretations can be extrapolated from it by
means of syllogisms (gigat), prooftexts (isnadgt allusions
(or: hints;talwikat), and indications (or: allusionsharat) that
occur in the text>® And when you see them [i.e., the Rabbis] in

151 See Sklareésamuel ben Hofnil47; compare Bahya’s formulatianxi» x17':
onor°p2a (above, n. 89). Maimonides elsewhere invokesdegg-qgiyes dichotomy
explicitly: see below, n. 189.

152 These three termsstiad, ishara andtalwik) are used here by Maimonides to
denote a type of reasonable inference from Scripture that is equivalent in rank to
the syllogism. He uses the tershara elsewhere in a similar sense: see below, n.
166; see also references cited in BachBihelexegese 29n; Davidson,
Maimonides 131n, 134n (including references to Maimonides’ use of the term
talwiZz). On the use of this term in Muslim jurisprudence, see, e.g., Hallag, “Non-
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the Talmud debating (yatanazrizna) and disagreeing in the
manner of speculation (par), and they bring a proof for one

of these interpretations... it is not because the matter is in doubt
for them such that they required to bring these proofs for it...
but rather they sought an indication (ishara) occurring in the
text for this transmitted interpretatiors.

Borrowing a version of Saadia’s characterization, Maimonides argues
that themiddotare sometimes used in the Talmud to confirm laws
known through the tradition, rather than to derive new laws. In such
cases, the law was never actually in question; the sages merely applied
tools of legal inference to demonstrate that theoretically, the
“transmitted  interpretation” could have been extrapolated
independently from the biblical text. In other words, laws known
through nagl can be confirmed by legal reasoning and speculation
(‘agl, nazar). This, for Maimonides, manifests the “wisdom of the
revealed word,” i.e., that Scripture was written in such a way that it
contains indirect allusions to matters clarified in the oral law.

It is helpful to illustrate this category by considering Maimonides’
analysis of the first example he cites, the laweaftalionis in Exod
21:24-25 (“eye for eye, tooth for tooth, hand for hand... burn for burn,
wound for wound, bruise for bruise”) and Lev 24:19-20 (“if a man
causes a blemish in his neighbor, as he has done, so shall be done to
him... eye for eye, tooth for tooth”), which was interpreted by the
Rabbis as monetary compensation, a reading that the TalmBew@.
Qamma 83b-84a) bases on a number of alternative midrashic
inferences>* In Maimonides’ scheme, however, the meaning of these
verses would have had to have been determined already at Sinai. If so,
why would the Talmud need to derive it through midrashic inference?
He therefore argues that the rabbinic interpretation was, in fact,
received at Sinai, a claim he supports by pointing to the absence of
any record of a literal reading of these verses in rabbinic literature.
This law, then, is known from tradition (naglYet the Rabbis

Analogical Arguments,” 291igharat al-nass). Maimonides is not consistent,
however, in his use of the teiisnad, which can also mean an artificially devised
textual “support” in his lexicon: see below, n. 167. On the tsmad—used in a
different sense—in Muslim jurisprudence, see W&sgsg,it, 13.

153 Intro. to Mishnah commentary, Shailat ed., 337 [Ar.]; 38 [Heb.].

154 1bid., 337 [Ar.]; 38-39 [Heb.]. This blatant contradiction of the literal sense
would have been troubling for authors living in the shadow of Karaite literalism
(compareKuzari 3:46-47), as Maimonides was well aware: see below, n. 156.
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demonstrated that it could have been inferred independently through
the methods ofgiyas, due to the “wisdom” of Scripture. As
Maimonides writes itMishneh Torah:

“Eye for eye’—based on the tradition (mi-pi ha-shemy‘ah
they expounded that when it says “for” it is to pay money....

For it says: “You shall take no ransom for the life of a
murderer” (Num 35:31)—for a murderer alone there is no
ransom, but for loss of limbs or wounds there is ransom....

And how do we know that... “eye fomin) eye...” is
payment? Since it says in this matter “bruise fon) bruise”
(Exod 21:25), and it says explicitly (v1¥2“If one strikes
another with a stone, or with his fist... he shall only pay for the
loss of his time, and shall cause him to be thoroughly healed”
(Exod 21:18-19), you may deduce that “for” said in connection
with a wound is payment. The same rule applies to “for” said in
connection with an eye and other limbs.

Even though these matters are apparent from the sense of the
Written Law, they are all clearly stated from Moses our Master
from Mount Sinai... and our forefathers witnessed that the law
was applied in this way in the court of Joshua and in the court
of Samuel [the Prophet] of Ramah and in every court that arose
from the days of Moses our Master until nbWw.

In theory, Maimonides could simply have codified this law based
solely on the authority of “the tradition” (shemuj&fi which was
“clearly stated from Moses our Master from Mount Sinai” and
confirmed by the practice in all subsequent courts of Jewish law. Yet,
following the talmudic precedent, he chooses to demonstrate that it
can also be inferred from the “sense of the Written awising the

135 Hilkhot Hovel u-MazzidL:2-6.

1% As noted above, in using the expression “based on the tradition they
expounded” he acknowledges that the “transmitted interpretation” does not
accord with the straightforward literal reading of Exod 21:24 and Lev 24:20.
Maimonides actually discusses the implications of the literal readiiguide

[11:41, Pines trans., 558: see Leving@hilosopher 56-67.

157 Maimonides occasionally makes this type of observation with respect to other
laws: seeHilkhot Nedarim3:8; Miqwa’ot 1:2, Shegagotl0:5,Melakhim9:1; see

also discussion of these examples by Twer€lode 57; RabinovitchStudies
135-138.
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rabbinic methods of legal reasoniti.As Maimonides explains, a
restrictive reading of Num 35:31 (in his paraphrase: “for a murderer
alone there is no ransom”) implies that monetary compensation
suffices in lesser offensé¥. He then notes that an explicit verse—
Exod 21:18-19—indicates that “bruise for bruise” in Exod 21:25 must
mean monetary compensation and not literal talion; by analogy, the
same would apply to all of the offenses listed in Exod 21:24-25,
beginning with “eye for eye'® While tacitly acknowledging that this

Is not a literal—or even straightforward—reading of the biblical text,
Maimonides, ever the talmudist, shows that it can be supported
through reasonable legal infereriée.

c. Derashot

It is important to emphasize that Maimonides regardednikelot as
reasonable methods of infererféedistinct from the truly tenuous
rabbinic “readings” of Scripture said in (what he describes elsewhere
as) “the manner of théerashot.. [which have] the status of poetical
conceits [and]... are not meant to bring out the meaning (ma‘na) of

1%8 The endeavor to rationalize the rabbinic interpretatideofalioniswas quite
common in the tradition Maimonides inherited: see Saadia, comm. on Exod
21:14, Ratzaby ed., 115-116; ha-La<zari 3:46-47, Baneth and Ben-Shammai
ed., 127; Abraham lIbn Ezra, long and short comm. on Exod 21:24 (Weiser ed.,
[1:1152, 295).

159 This is a good example of arference(from A weinfer B) as opposed to the
interpretationof the words “eye for eye” (the expressiomméansy): see above,

n. 140.

%0 The inference from Num 35:31 appears inBava Qamma33b. At first
glance, Maimonides’ analysis of the wanth resembles the talmudic application

of agezerah shawafrom Exod 21:36, “He shall surely pay ox forf) ...0x":

see ibid., 84a. But Maimonides actually is making a type of logical argument by
demonstrating that thennn in Exod 21:25 can only mean monetary
compensation; compat&zem Mishnef{commentary oMishneh Toraly Hovel
u-Mazzigl:5; see also below, n. 264.

181 Truth be told, however, the “prooftexts, allusions and indications” cited by the
Rabbis are rarely quite as cogent as the ones Maimonides cited in this case (and
the others mentioned in n. 157). See, e.g., the types of “indicatstata) he

cites in the Mishnah Commentary (Shailat ed., 337 [Ar.]; 38 [Heb.]) from b.
Sukkah35a-b to confirm that “the fruit of theadar tree” (Lev 23:40) is the
citron (etrog).

162 Compare his characterization of inferences based omitiéot as “more
clear” and “more worthy” than merelerashot (below, n. 213). This is
Maimonides’ claim, though, as noted above (n. 161), we might not consider all
applications of theniddotto be distinguishable from mederash
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the [biblical] text (nasy.”'®® He clarifies this distinction in the
introduction to the Mishnah in connection with the legal standards and
measurements used in the Talmud (the size of an olive, a wheat grain,
etc.), which he claims have absolutely no scriptural B&siget, he
acknowledges that the Talmud records an atomistic reading of Deut
8:8, “a land of wheat and barley...” according to which “this entire
verse is said for measurement®’Maimonides’ response is that the
set of halakhic measurements, in fact—

... cannot be extrapolated by syllogism @y nor is there any
indication (ishard®) for it in all of the Torah, but the verse was
used only for support (isn#%l) as a sort of sign (siman) so that

183 This is his characterization of such reading&inde I11:43, Munk-Joel ed.,

420, Pines trans., 572-573; see &aodell:30; 111:45, Munk-Joel ed., 248, 423,
Pines trans., 353, 57800k of the Commandmentstroduction, Kafih ed., 7.

(As Bacher Bibelexegese31n] observed, Maimonides uses the tderash[pl.
derashof to designate a fanciful, non-philological rabbinic reading, whereas the
term Midrashin his lexicon denotes a genre of literature, which—in his view—
includes exegetically sound readings of Scripture.) Compare the remark in a
similar vein by Maimonides’ son, Abraham, comm. on Gen 25:29, Wiesenberg
ed., 66-67; see also ElbauRerspectives146-168. This portrayal of midrashic
exegesis was not uncommon in the Andalusian tradition; compare Abraham Ibn
Ezra, introduction to Lamentations; Nahmanidés/ei ha-RambanChavel ed.,
1:308.

%4 ntro. to Mishnah commentary, Shailat ed., 337-338 [Ar.]; 39-40 [Heb.].
Maimonides classifies these under the category of “a law to Moses from Sinai”
(ron nwn? 17597), i.e., a purely oral tradition from Moses that has no inherent
connection to the Written Law. On this category, see Levifigahniques50-

65.

165 See BEruvin 4a-b.

186 The contrast witisnad (i.e., an artificial or fanciful “prooftext”: see following
note) makes it clear in this context that Maimonides uses theighina (see
above, n. 152), similar in rank fgiyas, to connote an “indication” that can
reasonably be inferred from Scripture, although it is not stated explicitly.

187 This term (which can be rendered Tnfiit: supported] in Hebrew) is not used
consistently in Maimonides’ lexicon. Generally speakingjdogd he means a
prooftext, and the rod-n-d (form 1V) is used in the sense sipporting i.e., by
providing a prooftext. Here and in other passages (see, e.g., below at n. 184) he is
referring to an artificial or fanciful linkage with Scripture, which he csillsan

in Hebrew andasmakhtain (Aramaic) talmudic parlance. (The term is used
similarly by other authors in the Judeo-Arabic tradition: see, e.g., above at n.
103.) On the other hand, in the above-mentioned discussion (n. 152) Maimonides
usesisnad to signify a reasonable inference from Scripture akin to a syllogism. It
is therefore necessary to determine the precise connotation of this term in
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it would be retained and remembered, but that is not the intent
(or: purpose -gharad®) of the Book (i.e., Scripture), and this

is the meaning of their [i.e., the Rabbis’] saying “the verse is
merely arasmakhta” wherever they said thfs.

These comments regarding tderashotwould seem to suggest a
sharp dichotomy between fanciful homiletical readings and a
circumscribed exegetical method that aims only to reveal the
intent/purpose(gharad; elsewheregasd’®) andmeaning (ma‘na) of
Scripture, in the spirit of Ibn Ezra’s distinction betwedsrash and
peshat(above, at n. 58). Indeed, the tergharad andgasd do reflect

the hermeneutical axiom—well attested in Andalusian tradition—that
equates the meaning of a text with its author's inteénB. Weiss
likewise points to this terminology in characterizing Muslim jurists as
“intentionalists” committed to “a hermeneutics that focuses on
authorial intent as the object of all interpretatioff.”

However, it is only partially accurate to speak of Maimonides as an
intentionalist in this sense. While he seems to concur that the meaning
of the biblical text itself is limited to the (divine) author’s intent, as a
staunch talmudist he championed the right—indeed the obligation—of
the Rabbis to construct a legal system through expansive analysis and

Maimonides’ writings based on the context; see other references cited in Bacher,
Bibelexegese29n.

188 The termgharad (goal or purposg is used by Maimonides and other medieval
authors in the sense oftent (see, e.g., above at n. 102 and below at n. 238),
more or less interchangeably with the teyand (goal, aim, intention): see n. 170
below.

%9 ntro. to Mishnah commentary, Shailat ed., 337-338 [Ar.]; 39-40 [Heb.]. The
concept ofasmakhta(which the Talmud [b.Eruv. 4b] actually invokes in
connection with this reading), was often applied to such far-fetched midrashic
readings in the Andalusian tradition: see above n. 104.

170 See, e.gGuide introduction, Munk-Joel ed., 9 (Il. 17, 285 .. TEpnoR PO

7¥p°); compare Abraham Maimonides, comm. on Gen 25:28, Wiesenberg ed., 66-
67 (I7% T¥p 190 07 X ..MWITYR 'Yva ohnx 8m1); see also above, n. 100. In theory,
one might distinguish between thheeaningof a language expression and the
purposefor which it is used, i.e., the speakeirgention But Maimonides, in

fact, uses the terma‘nainterchangeably witilgharaZ andgasd, which suggests

that he did not make any such distinction.

171 See CohenThree Approaches231, 324-326; Stern, “Language,” 216-224.
This identification of the meaning of a text with its author’s intent (now termed
“the intentional fallacy”) has been challenged in modern literary theory: see
Stallman, “Intentions”; see also below, n. 173.

172 \Weiss Spirit, 52-58; the citation is from p. 53.
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inference, i.e.giyas, which unquestionably goes beyond Scripture’s
original intent:’”® The difference between this type of legal
interpretation and mer&lerash is more subtle: both go beyond
Scripture’s original intent, but the former is a genuine, logical process
of derivation, whereas the latter is merely an artificial or poetic
secondary projection onto the text. In classifying the talmudic
“reading” of Deut 8:8 as aasmakhta, Maimonides is thus not merely
arguing that it does not reflect the original intent of this verse. His
point is that it cannot be regarded even as a genuine application of the
middot i.e., it is not a true “indication” (ishara) by which the Rabbis
extrapolate new legislation from Scripture. We must therefore assume
that the law of measurements was known from a purely oral tradition,
and was associated with this verse secondarily, as a way to remember
it.

In sum, Maimonides delineates three types of “readings” of
Scripture recorded in rabbinic literature:

(1) Original interpretations of Scripture that were transmitted from

Moses at Sinai;

(2) Logical inferences from Scripture using the thirtereddot

(3) Artificial readings devised as mnemonic aids or poetic
elaborations.
Based on this three-fold classification and its role in his halakhic
model, we can now proceed to Maimonides’ discussion in Principle
#2 of The Book of the Commandments, which is predicated upon it.

3. The Second Principle inThe Book of the Commandments

After completing the Mishnah Commentary in 1168, Maimonides
began planningMishneh Torah, to which he would devote the next
decade of his life. As a first step, he compo3éd Book of the
Commandments to enumerate the 613 biblical commandments that
form the core of Jewish law. Although the Code would be written in
Hebrew, this preliminary work—like the Mishnah Commentary—was
written in Arabic, a decision Maimonides would later regféBe that

as it may, its composition in Arabic, sprinkled with citations in
Hebrew and Aramaic, highlights his use of technical talmudic
terminology against the backdrop of his own formulations, a stylistic
matter of significance when we seek to define his understanding of the

173 On the modern debate over intentionalism in legal theory and its relevance to
Maimonides, see Halbertéeople 46-48, 59-63, 157-161.
17 SeeResponsatt447, Blau ed., 725; Twersk@pde 333-336.
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talmudic expression peshuto shel migra/peshateh di-géfa.
Additionally, his Arabic prose renders transparent his use of
terminology fromusal al-figh in his analogous quest to delineate the
sources of Jewish law.

The Book of the Commandments was intended to supplant earlier
enumerations of the 613 commandments in the Geonic-Andalusian
tradition, especially the one appearingSafer Halakhot Gedoldiy
the ninth-century Babylonian author Simon Qayyara, which, as
Maimonides observes, influenced later authors who took up this
endeavor'’® Arguing that such works were unsystematic, Maimonides
devised fourteen principles to insure a proper enumeration. His first
principle, “It is not proper to count... laws that are rabbinic (de-
rabbanan),*”’ is directed against his predecessors who included
rabbinically instituted laws such as kindling the Hanukkah lights and
reading the Scroll of Esthéf® Indeed, as D. Sklare has noted, the
emphasis the Geonim placed on the role of the Rabbis as faithful
transmitters of the oral tradition, rather than independent legislators,
caused them to blur the line between rabbinic and biblical
commandment$’? Maimonides, on the other hand, insists on making
this distinction sharply:

7> This is an important feature of Maimonides’ Arabic writings in general, which
helps to distinguish between his voice and the rabbinic statements and coinages
he cites. It is important to note subtle differences between some of Maimonides’
Arabic terms and the seemingly equivalent Hebrew ones; e.g., Tor&harid

(see below, n. 182)pa nwaT1 omnnw M7 7wy wHw andgiyas; i o-asmakhta
andisnad (above, n. 167).

176 SeeBook of the Commandmepistroduction and Principle #10 (Kafih ed., 4-

5, 43); Davidson,Maimonides 170-171. This introductory list of the 613
commandments—published &kqgdamat Sefer Halakhot Gedeleimay have
been written by another author and later appendddatakhot Gedolat see
Sklare, Samuel ben Hofni183n, 222n. Among those influenced by it
Maimonides mentionKitab al-Shafi'i' of Hefes ben Yaliah and the “many
azharot(poetic listings of the 613 commandments) compiled in our place in al-
Andalus,” probably a reference to tlaharot of Solomon Ibn Gabirol and
perhaps of Saadia Gaon (though &rharotwere obviously not written in al-
Andalus).

Y7 Kafih ed., 9.

178 This is attested irHalakhot Gedolgt Saadia, Heféoen Yaliah and lbn
Gabirol: see Kafih 9n and Zucker, “Studies,” 97-100.

179 Sklare,Samuel ben Hofnil59-160n. This tendency is reflected in Ibn Ezra:
seeYesod MoraCohen and Simon ed., 113 (with editors’ note).
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Nothing rabbinic may be counted in the sum of 613
commandments because this sum [consists] entirely [of] the
texts (nusizy of the Torah™

Although the distinction between biblical and rabbinic law is already
found in the Talmud, Maimonides’ focus on “the texts of the Torah”
signals a revolutionary biblical orientation that emerges with full force
in Principle #2: “It is not proper to count everything known through
one of the ‘thirteermmiddot by which the Torah is interpreted’ or a
redundancy (ribbuy’*®* As he goes on to clarify:

We have already explained in the introduction to our
commentary on the Mishnah that most of the precepts of the
Law (sharfa'®) are derived through the “thirteeniddot by
which the Torah is interpreted,” and that disagreement may
occur about a law derived by means of one of tinuskelot

On the other hand,

Some laws are transmitted interpretationsa@@afmarwiyyg

from Moses our Master about which there is no disagreement,
but they offer a proof (yastadillu’) for them by one of the
thirteen middot for it is the wisdom of Scripture that it is
possible to find in it an indication (ishara) that proves (yadullu)
that transmitted interpretation, or a syllogism §giy that
proves (yadullu) it®

Maimonides goes on to make his critical distinction: laws based on
Scripture and its transmitted interpretation are biblical, but those
derived through themiddot are merely rabbinic. Yet we cannot

automatically assume that all laws presented in the Talmud as being

180 Kafih ed., 12.

181 Kafih ed., 12.

182 The Arabic termshafa (usually renderedorah by the medieval Hebrew
translators) meanseligious law and is used by Maimonides here to denote
Jewish law in the general sense. Often, however, he uses the term
interchangeably with HebreWorah to connote the biblical text, specifically the
Pentateuch (which he sometimes refers to specifically as “the Written Law”
[Torah sh-bi-khtal). See BlauResponsall:446n; Kraemer, “Naturalism,” 49-

51.

183 Kafih ed., 12. On the translation of Aralyadulluasproves see below.
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based on themiddot fall into the latter category, since they were

sometimes wused to confirm laws known from transmitted
interpretations. The great codifier therefore formulated his distinction
circuitously:

And since this is so, not everything that we find that the Rabbis
extrapolated by one of the thirteenddotis to be classified as
biblical (lit. do we say that it was said to Moses at Sinai), nor
do we classify as (lit. say that it is) rabbinic (de-rabbanan)
everything for which we find the Rabbis bringing a prooftext
(isnad) from one of the thirteemiddot because it may be a
transmitted interpretation (tafgharwi).*®*

Maimonides thus devises an indirect test to ascertain the status of
such laws:

Anything for which you do not find a [source-]texiass) in the
Torah and you find that the Talmud deduces it through one of
the thirteen middot if they [i.e., the Rabbis] themselves
clarified and said (or: stated explicitly) that this is a Torah
principle (guf Torah) or that this is a biblical law (de-orayta),
then it is proper to enumerate it, since the transmitters of the
tradition said that it is biblical (de-orayta). But if they do not
clarify this and did not say anything explicit about this, then it
is a rabbinic lawde-rabbanan), since there is no [biblical] text
(nass) indicating (yadullu) it-®°

To understand these passages, we must clarify the meaning of the
Arabic verbdalla — yadullu (lit. point to [d-I-] form 1]), which was

used inusul al-figh to speak of how the law is “indicated” by its
sources. The source of a law is callediadll, i.e., anindicator. When

the law is explicitly written (mansjsin the Quran orkadih, its
indicator—which is a prooftext (ndss-is a dall naqli, i.e., a
transmitteddalil. For laws not explicit in the written texts (ghayr
mansis ‘alayha), but rather derived throughyas, the indicator is a

dalil ‘aqli, i.e., a rational or intellectuaalil.*®® That type ofdalil is

not a prooftext, but rather the legal reasoning that underlies the law.

184 Kafih ed., 13.

185 1bid. For the expressiayuf torah see, e.g., nHagigah1:8, b.Hagigah11b.

186 See WeissSearch 42-46; Hallag, “Non-Analogical Arguments,” 290; see
also above, at n. 150.
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As B. Weiss observes, the two types of “indicators” function
differently. Dalalat al-nass (“what the text indicates”) is a direct
“indication” since the law is stated explicitly by the text. But for laws
derived throughyiyas, thedalil is adduced tproveor demonstratehe
validity of the law; in that case the English translation “to prove” best
captures the sense of the veddila —yadullu, as we have rendered for
Maimonides®’

The distinction between thdalidl naglz and dalil ‘aqli underlies
Maimonides’ claim that the 613 biblical laws are those stated clearly
(mansig in Scripture, i.e., each has a “text indicating’{t’On the
other hand, laws extrapolated through tinedotare merely rabbinic,
since theirdalil is a product of human reason, not the divine word
itself. However, in many instances tmeddotare also used to confirm
what is already known from a transmitted interpretation, i.e., of the
biblical text. In that case, as Maimonides clarifies later in this
principle,

We indeed count it, for it was known through tradition (or:
transmission;naql), not through a syllogism (qgig), but its
syllogism and proof (istidl) through one of the thirteen
middot was only [adduced] to reveal the wisdom of the text
(i.,e., of Scripture), as we explained in the Mishnah

commentary®®

87 The same semantic range applies to the igtidial (d-1-1, form X; i.e., to
adduce adalil), which can mean simply mentioninghfkr) the prooftext that
states a given law explicitly, but is also used to in the sense of seeking a rational
proof for a law that has no explicit textual basis: see W8isarch 655. The
medieval Hebrew translators rendeigtdtlal 7°x7 x°27 (bringing a proof). As for

the verb yadully Moses Ibn Tibbon (translator offhe Book of the
Commandmenjsendered ity (lit. to point to), which can likewise mean either

to indicate (i.e., with an explicit direct prooftext) or wemonstratgthrough a
rational argument). The teratalala, of course, can also me&m guidein the
sense of indicating the proper path, asDalalat al-Ha'irin (Guide of the
Perplexe¢l Heb. o°m21 n7m). For further discussion of the notion ddlala in
Muslim jurisprudence, see Schwarb, “God’s Speech,” 124*, 128*, 130*, 146-
148*.

188 by 1 y1. Admittedly, Maimonides uses this phrase in the opposite
connection, i.e., in referring to a law that does not have biblical force, because it
lacks “a text indicating it.” But the implication is clear: a law is of biblical force

if and only if it has a text indicating it.

189 Kafih ed., 15. Maimonides’ reference is to the citation from the Mishnah
commentary above, at n. 153.
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In this case, the true basis of the law idaid naqli, i.e., the
underlying transmitted interpretation, whereasdiygs merely shows
that it could have been demonstrated rationally as well.

At this point we must observe a certain terminological
inconsistency (perhaps a calculated sleight of hand?) in Maimonides’
use of the termmass in reference to the biblical text. As mentioned
above (at nn. 123, 129), he employs this term throughout his writings
to connote that which is explicit in the Written Law, without any need
to consult its “transmitted interpretationtaf{st marwi, naql). But
Maimonides could not have had this connotation in mind when
establishing that the 613 commandments consist only of “the texts of
the Torah” (Principle #1), since he goes on to exclude laws derived
through the thirteemiddot (Principle #2),unless they actually come
from the transmitted interpretations, in which case they are to be
counted. The implication is clear: a law that derives from Scripture
according to its transmitted interpretation is biblical—even if it is not
necessarily clear from the biblical text alone (what he elsewhere refers
to asnass). And indeed, this is confirmed by the many entrieShe
Book of the Commandments in which the biblical prooftext is
accompanied by a transmitted interpretation—specifically labeled as
such®® When using the termmass in connection with Scripture in
Principles #1 and #2, Maimonides evidently meifesbiblical text, as
elucidated by the transmitted interpretatith.

We are now equipped to address Maimonides’ construal of the
peshatmaxim, which he introduces to undermine the methods of
enumeration in theHalakhot Gedolotand works of like-minded
authors:

When they found aderash on a verse that... requires
performing certain actions or avoiding certain things, and all of
those are undoubtedly rabbinic (de-rabbanan), they counted
them in the sum of the commandments, even thoughdsieat

of Scripture (peshateh di-gordoes not indicate (yadullu) any
of those thingg?¥

19 See above, n. 126.

191 A similar observation applies to the Hebrew expressieforash ba-Torah
that Maimonides used iResponsa355: see above, nn. 6, 127. This point was
made by Levingefechniques40.

192 Kafih ed., 14. On the tergadulluin this context, see above, n. 183.
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A law based on merderash cannot be regarded as having a genuine
textual indicator (dallat al-nass); i.e., it has no true source in “the
peshat of Scripture.” Invoking talmudic authority for support,
Maimonides notes thatalakhot Gedolowiolated the famous rabbinic
dictum:

They [i.e., the Rabbis] of blessed memory taught us...: “A
biblical verse does not leave the realm ofpéshat, and the
Talmud in many places inquires: “The verse itsglfiféh di-
gera), of what does it speak?*when they found a verse from
which many matters are deduced by way of commentary
(shar) and inference (or: bringing a proistidlal).***

The Talmud will at times offer an expansive reading of a verse, but
then inquire what “the verse itself” actually says. Based on the
talmudic maxim, “A biblical verse does not leave the realm of its
peshat’” Maimonides argues that the Rabbis granted biblical authority
only to the latter. Evidently he took the maxim to mean that “a biblical
verse does not go beyond jgsshaf’ i.e., only whatpeshateh di-gera
says (“indicates”) has biblical authority’

193 As Kafih here notes, this precise expressim= *xna x1p7 91) is not
found in rabbinic literature, though this type of inquiry is certainly attested in the
Talmud. Compare the talmudic locutiorsnd “xna X397 vws (“the peshatof
the verse, of what is it written?”) amdp *vnwn ..2 (“the verse speaks [of]...").
194 Kafih ed., 14. On the ternshar andistidlal in this context see below.
1951 we use the talmudic idiom, we might say that Scripture remains exclusively
“in the hands of’ itspeshat Maimonides’ construal of this maxim was
understood in this way already by Nahmanides, who rejects it, writing —
They did not saymwss X% xpn PR (“A biblical verse is nothing but its
peshat), but rather we have its midrastw{) with its peshatand it does not
leave the realm (lit. “hands”) of either one of them. But Scripture can bear all
[meanings], both being true. (Critique of Principle H2assagat Chavel ed.,
44-45)
According to Nahmanides the maxim means that althoegashis a legitimate
interpretation, thepeshatstill stands (as though the verse still remains in the
possession or realm of tipeshateven though thderashhas control over it as
well). On this debate, see Wolfson, “Way of Truth,” 126-129; SchwdpPesliat
andDerash” 74-75. Based on Nahmanides’ position, which seems to reflect the
hermeneutical assumption of Rashi’'s school (see Kadewvs and Christians
xxviii-xxxiii), the peshatmaxim is sometimes rendered “Scripture (or: a biblical
verse) cannot be deprived of (or: never losegathat (see above, nn. 24, 25).
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What does the terpeshattself mean for Maimonides? If Principle
#2 were penned by Ibn Ezra or Nahmanides, we could agseshat
to be the straightforward or philological-contextual senseof
Scripture. But Maimonides accepted the “transmitted interpretation”
of Scripture implicitly, even while acknowledging its divergence from
the straightforward sense. We must therefore seek an alternative
definition of the term that would reflect his usage. Some basic
observations can be made based on what we have already seen in
Principle #2, which we will confirm in our examination of the other
passages in thBook of the Commandments in which it is applied
explicitly.*?®
(1) Maimonides equatgseshateh di-gera amglifeh di-gera.

a. This is evident in his paraphrase (deliberate misquote? [above, n.

193]) of the talmudic query “thpeshatof the verse of what is it

written?” (2°n>°Rn2 Rp7 vws), which he renders “the verse itself,

of what does it speak™§np R 87p7 7°00).

b. This equivalence is also reflected by Maimonides’

interchangeable use of the two expressions elsewhérkeirBook

of the Commandment¥.
(2) The Arabic equivalent gbeshatin Maimonides’ lexicon would
appear to beass.

This emerges from a comparison of the following two locutions:

— “peshateh di-gera does not indicate® (x> & p7 7vws) any of

those things”

— “...there is no [biblical] text (najsindicating {7 y1 o'n ©0°%) any

of those things™®

This parallel suggests that when Maimonides uses the term

peshateh di-gera he is speaking about nothing other than the textual

dald itself.

198 e., where the ternpeeshateh di-gerar gufeh di-geraare used: see below, n.
219. Principle #2 can be said to underlie much of Maimonides’ exegesis in the
Book of the Commandmentand Mishneh Torahfor that matter. But that
subject is beyond the scope of the current study. See below, n. 277.

97 1n three other places in tB®ok of the Commandmeithis uses the tergufeh
di-gera to invoke hispeshatprinciple: twice in Negative Commandment #45
(below, nn. 247, 249; note parallel to the discussion of the same example in
principle #8 [below, n. 246], where he employs the expreggehateh di-gena

once in Negative Commandment #165 (below, at n. 233).

1% See citations above, at nn. 185, 192. Compare the locytian x'777 97°
a7oma ("and this text by itself indicates”) in Positive Commandment #140
(Kafih ed., 130).
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(3) Maimonides uses the locutiopdshat di-gera speaks about?6n>
*) [such and such]”:

— Positive Commandment #2075 09507 1779 XIp7 10wD

— Negative Commandment #4>» 030> ®p7 uws'®

It would not be reasonable to rendpeshateh di-gera “the

straightforward interpretation (or: sense) of the biblical verse” in

this locution?® It would seem, rather, that when Maimonides uses
the termpeshateh di-gera he meatiee biblical verse itselfgufeh
di-gera) or the biblical text(nass), which “speaks about...” If
peshateh di-gera were the straightforwarterpretation, he would
say: ‘accordingto its peshat(yws °5%), the verse speaks about
such and such,” as other authors®YoThis would suggest that
peshateh di-gera is the object of interpretation, not its réXult.

Based on this evidence, we can conclude that for Maimonides, the
termpeshateh di-gera is not the name of a method of interpretation or
an approach to understanding Scripture. Ratpeshateh di-gera
connotesthe biblical verse itselfjust like the terngufeh di-gera or

19 See below, at nn. 254, 260. Indeed, Maimonides’ paraphrasexp 9%
Qamp—rfor the talmudicna >xna X1p7 °o1—Is based on his Arabic term?on°
.9,
20 The other Maimonidean locutions that include the teeshateh di-gera
would theoretically allow for its translation as “the straightforward sense,” but
the term can also be rendert verse itselfas we see from the remaining
examples from thé&ook of the Commandmen@ll discussed below). In one
case: “the gist of the verse itsel®f7 7vws °xnn; Positive Commandment
#94). In four casesp7 °vw»s “is about...” or “is not about”:

¢ Principle #3,77'7 °5 17 07 X1p7 7wws — the verse itself is not about this.

¢ Negative Commandment #1 7o yawoK 0 171 X7 muws — ... is about a
swarming thing only.

¢ Negative Commandment #2398y 137 &» °5 117 X1p7 TLwd —... is about
what was mentioned first.

e Principle #8,'ya%x X177 °0 X7p7 7°Lwo X X2 —... not that the verse itself

has this intent.
21 gee, e.g., Nahmanides on Lev 6:28x6ma X9X 7272 21037 PR ,0wsi 777 90
N9MWwA N30 Mmrw nrnnon), Rashbam on Exod 28:382(non 1207 RY wws 08
owIp NRMv1), Radak on 1l Sam 23:202(n377 °2 vwor 77771 P 0227 798 90
omn 7R 95 My oon). For all of these authors, it is Scriptumengn) that
“speaks”—according to “itpeshat or “the way ofpeshaf’
202 Compare S. Kamin’s remark based on Rashi’s talmudic commentary: “What
emerges from Rashi’s formulation is thshateh [di-gerajs the object of the
act of interpretation, not its result. This is implied by the linguistic combinations
[of Rashi]:vws w7 (he interpreted itpeshal, 1ymwK? uws ’nXT (thepeshat
comes to teach us)Categorization40-41).
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nass. All three of these terms refer to the divine text that “indicates”,
l.e., communicates, God’s will. While modern readers accustomed to
the usage of the terpeshatby Rashi, Ibn Ezra and their followers
might regard this as unusual, it matches precisely the meaning of this
term in talmudic literature, as S. Kamin and M. Ahrend have
interpreted i£® Given Maimonides’ talmudic background, it should
not be surprising that he would employ the tgreshatas it used in
rabbinic literature.

Of course, the natural question arises: What determines the
meaning of “the text itself,” i.e.peshateh di-gera? In theory, a
locution of this sort might imply that the meaning of the text is self-
evident (consider Maimonidean expressionass jali bi-bayan,
meforash ba-torah); but in practice, Maimonides relies heavily on the
“transmitted interpretation” to make this determinafinEvidently,
then, Maimonides would define what “the text itself says / indicates”
(dalalat al-nass or dakilat al-peshat as: what is known for certain to
be the meaning of the text, either because the text is explicit or
because it is an interpretation from Sinai transmitted through a
tradition about which there never was—nor could be—any débate.
This incontrovertible tradition reveals hopeshateh di-gera was

203 5ee references above, n. 17. Kanf@atégorization 31) summarizes her
conclusion in the following words:
From a detailed examination of [the termpslshuto shel migrandpeshateh
di-gera in their contexts... [it is evident that] the basic meaning of these
Hebrew and Aramaic terms &ripture itself(»xy 21no7). Just like the terms
22,709 RPN, SO toovws andvws denote the linguistic unikapn Hw wws
andxnp7 7uws mean the Biblical textapnn 1o avnwn).
See also above, n. 202. Ahrend, “Concept,” 246, writes similarly:
In the Talmud, this... expression denotes neither the meaning of the words,
nor the interpretation of Scripture, and certainly not any sort of defined
method according to which it is “proper” to interprefeshuto shel migra
peshateh di-gera is the Scriptural text itself.
Halivni, Peshat & Derash 53-79, offers a slightly different analysis of the
talmudic termpeshateh di-gerabut he, too, assumes that it connotes the biblical
text (in its wider context) and not a method of interpretation.
204 Compare the observation of M. Halbertal (“Architecture,” 472n) that Scripture
“does not need any interpretation; it is clear, either through regular reading or
through the tradition.” Halbertal, however, does not correlate this assumption
with the meaning of the terpeshat
205 | am grateful to Josef Stern for his suggestions in formulating this definition.
On the epistemological certitude Maimonides’ associated with the “transmitted
interpretation” and its Muslim context, see above, at nn. 149, 150.
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originally “interpreted”—i.e., assigned an exclusive, practical
meaning—by God Himseff®

As for the peshatmaxim, Maimonides construes it to mean that
Scripture does not go beyoiidelf. In other words, whatever was not
initially pronounced by God as being signified pgshateh di-gera
(i.e., it is notdalalat al-nass) does not have biblical authority. As
opposed to the “transmitted interpretations,” which illuminate
peshateh di-gera, the further hermeneutical activities of the Rabbis—
to which Maimonides refers as “(i) commentary (shark) and (ii)
inference (istidil)"—can create laws of rabbinic authority only. To
clarify the parameters of the latter two categories, we must turn to the
ensuing discussion in Principle #2. Maimonides, for example,
criticizes the author oHalakhot Gedolotand those who followed in
his path, because —

... they enumerated... visiting the sick, consoling mourners and
burying the dead, on account of ttherash... “And you shall...
show them the way wherein they must walk, and the work that
they must do” (Exod 18:20)...—“The way’ — this is deeds of
loving kindness; ‘they must walk’ — this is visitation of the
sick; ‘wherein’ — this is burial; ‘and the work’ — these are the
laws; ‘which they must do’ — this is [to go] beyond the margin
[i.e., letter] of the law” (b.Bava Qama99b-100a). And they
thought that every single one of those actions is a separate
commandment, and they did not know that all of those actions
and the like are included in the single commandment... stated

206 | am grateful to Baruch Schwartz for suggesting this formulation. See citation
from the Mishnah commentary above, at n. 122. Maimonides speaks there of the
two components beingass (text) andnagl (tradition). Where the text is clear by
itself, presumably the tradition simply confirmed that fact. Even in such cases,
then, the interpretation was originally fixed by God Himself.

297 philological analysis of these terms themselves is not sufficient here, because
they are used in a number of ways by Maimoni8és: is rather vague and can
refer to various types of exegesis. While Maimonides here seems to use it in
reference to merderash(as we shall document presently; see also below, at n.
255), elsewhere it denotes philological-contextual analysis, e.g., he refers to his
own Mishnah commentary abar: al-mishnah He also uses this term to denote

a “transmitted interpretation” that he deems authoritative (see, e.g., below, nn.
256, 259). The ternstidlal, likewise, is used in a number of ways, both to label
what he regards as reasonable inferences using the thiniddot (see, e.g.,
above, at n. 183) ardkrashthat is cited in the Talmud as an artificial support for

a rabbinic law, i.e., aasmakhtgsee below, nn. 232, 236).
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explicitly (mansis.. bi-bayin) in the Torah... “Love your
neighbor as yourself’ (Lev 19:18}

Based on what is stated (mansazin Lev 19:18, Maimonides
enumerates the single commandment of acting kindly toward
others?®® On the other hand, the specific acts of kindness enumerated
in the atomistic, acontextual talmudic reading of Exod 18:20 do not
have a genuine basis in the biblical text, and he therefore regards them
as rabbinic enactments. As specifiedMishneh Torah: “Even though
all of thesemiswot are rabbinic (mi-divreihem), they are included in
‘Love your neighbor as yourself"Hjlkhot Evel14:1). For the great
codifier, only the general principle is biblical, but its implementation
in the specific types of activity mandated in the Talmud is merely
rabbinic*'°

A similar acontextual analysis is cited by Maimonides in the next
example that he considers to have been improperly enumerated:

And in this very way they counted calculation of the seasons
(intercalation) as a commandment because ofdish...
“For this is your wisdom and your understanding in the sight of
the nations” (Deut 4:6)...—“What wisdom and understanding
is in the sight of the peoples? Say, that it is the science of
seasons and planets” @habbat75a)***

When seen in context, as part of Moses’ exhortation to the people
(“See | have imparted to you laws and rules, as the Lord... has

208 Kafih ed., 14. See alddilkhot Evel14:1. On Maimonides’ tendency to seek a
cogent biblical source where the Rabbis engageddriash see below, n. 265.

209 SeeBook of the Commandmentositive Commandment #206, Kafih ed.,
163. Maimonides does not cite a specific rabbinic source for this straightforward
reading, nor can it be traced to any of the (rather remote) legal derivations in
rabbinic literature: see, e.g., Ketubot37b,Qiddushin4la,Sanhedrid5a, 84b,
Niddah17a.

219 The precise implications of this distinction are difficult to grasp in this case,
since, after all, when one performs the rabbinically required activity, one is
presumably also fulfilling a biblical obligation. Perhaps Maimonides means to
say that the biblical obligation itself leaves room for subjective interpretation, i.e.,
by granting each individual leeway to decide which type of activities are most
important, e.g., helping a disabled person with household chores might be more
important than visiting the sick. The Rabbis, however, made the latter a definite
obligation. | am indebted to my friend Jordan Mann for this suggestion.

2t Kafih ed., 14.
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commanded... Observe them faithfully, for this is your wisdom and
your understanding in the sight of the nations, who on hearing all of
these laws will say: ‘Surely that nation is a wise and discerning
people™ [Deut 4:5-6)), it is quite clear that this verse does not actually
refer to intercalation, an idea projected onto the text by wagiaish

In the Book of the Commandments Maimonides does not offer an
alternative reading of this verse; but Guide lll:31 he interprets it
contextually to mean that the rationale for the commandments (their
“wisdom”) is discernable to all natio¥ Evidently he regarded this,
rather than the rabbinic interpretation, as the correct construal of
peshateh di-gera, i.e., what the verse itself communicates.

The fanciful rabbinicderashoton Exod 18:20 and Deut 4:6, of
course, made easy targets for Maimonides’ exclusionary principle.
However, he goes on to apply theshatmaxim to the more serious
methods of inference that underlie rabbinic legislation:

And had he [i.e., the author 8&fer Halakhot Gedolptounted
what was more clear than that, which could be considered more
worthy to be counted, namely everything known through one of
the “thirteenmiddot by which the Torah is interpreted,” the
number of commandments would reach many thousahds.

Unlike merederash, themiddot—in Maimonides’ view—are logical
inferences. Moreover, he is quick to emphasize the validity of this
hermeneutical activity and the laws derived therefrom:

And lest you think that we refrain from counting them because
they are not certain (mutayaqqgina), and that the law derived
from such amiddah may be valid (sakih) or may be invalid,
that is not the reason. But the reason is that everything [sO]
derived are applications of the principles (furz’ min al-ujiil
branches from the roots) that were told to Moses at Sinai
explicitly, and they are the 613 commandmétits.

12 SeeGuide 111:31, Pines trans., 524. A similar interpretation is given by Ibn
Ezra, comm. on Deut 4:6 andYesod MoraCohen and Simon ed., 156. On this
parallel, see Twersky;ode 385; idem, “Influence,” 28-32.

13 Kafih ed., 14.

214 Kafih ed., 15. On the legal implications of this distinction, see Levinger,
Techniques78-87.
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For Maimonides, of course, the derivation of new laws—“branches
from the roots”—throughyiyas is essential to the halakhic system.
Here he adds, however, that since such derivatives are based on
inference rather than what is stated in Scripture itself (peshateh di-
gera,dalalat al-nagss), their authority is rabbinic rather than biblical.

Having clarified precisely which types of “commentary (shark) and
inference (istidil)” Maimonides distinguishes fropeshateh di-gera,
we can now correlate the halakhic implications he draws from the
peshat maxim with the hermeneutical distinction presented in his
introduction to the Mishnah between (a) the transmitted interpretation
(tafst, ta’'wil) of Scripture—which reveals the original intent of the
biblical text itself, and (b) the further legal inferencssikhraj,
istidlal, which go beyond it. We had originally concluded from the
second category that Maimonides is not a pure “intentionalist”
because he allows for innovative rabbinic legal hermeneutics that
actually create meaning, rather than aiming simply to discover the
original intent of Scripture. In Principle #2, however, he does reveal a
degree of intentionalism by arguing that only category (a)—which is
known exclusively through the tradition (‘ulima bi-I-nagfrom
Sinaitic revelation—has biblical authority, since it reveals the
meaning ofpeshateh di-qgera, i.e., Scripture itself. Category (b), on the
other hand, is merely rabbinic since it “leaves the realmeshuto
shel miqgra”; i.e., it is not a legal construal of Scripture itself, but
rather represents the “creation of meaning” through human reasoning
(‘aql, giyas), not revelation.

The hermeneutical distinction that Maimonides makes based on the
peshat maxim can be characterized in three ways: historical,
epistemological and legal.

(1) Historically speaking, this maxim (as interpreted by
Maimonides) separates tlogiginal interpretations of the Pentateuch
given or understood at the time of the Sinaitic revelation from
subsequeninferences from the text or projections onto it.

(2) From an epistemological perspective, the certainty of the former
is absolute—since the meaning péshateh di-gera is either self-
evident, or has been transmitted in an unbroken and uncontested chain
of tradition that originates in the meaning of the text assigned by God.
By contrast, legal inferences from the text, which are based on human
reasoning (nazr, ‘aql are subject to debate and their correctness
therefore cannot be known for certain.

(3) The legal authority opeshateh di-gera is biblical, whereas
further laws derived from the text have only rabbinic authority. While
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the distinction between laws of biblical and rabbinic authority in itself
is talmudic, Maimonides uses the epistemological distinction from
usul al-figh to conceptualize it.

For Maimonides, thgpeshatmaxim does not necessarily (i.e., by
definition) imply—or depend upon—a methodological criterion (the
“plain” or “straightforward” sense), as it typically does for other
pashtanim. Indeed, in this respect, the great codifier’s definition of
peshateh di-gerais practically unique within the exegetical
tradition?*> Nonetheless, his application of theshatmaxim—which
he effectively turns into a principle gbeshat primacy—reveals
important points of contact with the Geonic-Andalusian exegetical
school, as we shall see currently.

4. Explicit Applications of the Second Principle

Among Maimonides’ halakhic positions, his classification of laws
derived exclusively through thmaiddotas rabbinic rather than biblical

is certainly one of his most novel and controversial. Nahmanides,
perhaps the most important critic the Book of the Commandments
deems “this book... ‘sweetness and entirely delightful’ (Song 5:16),”
but decries “this principle... [as] evil and bitter,” adding that “it
should sink [into the ground] and never be uttefédiCiting abundant
talmudic evidence, Nahmanides demonstrates that the Maimonidean
notion that “the truth is theeshatof Scripture, not matters derived
midrashically” (in Nahmanides’ paraphrase; above, n. 7) is difficult to
square with the spirit of rabbinic halakhic exegéSighis, of course,

21The monograph announced in n. * above includes a comparison of
Maimonides’ construal of thpeshatmaxim with the ways it was otherwise
understood within the Geonic-Andalusian and northern French exegetical
schools.

218 Hassagotcritique of Principle #2, Chavel ed., 51.

21" Maimonides’ talmudic defenders, in a tradition dating to the fourteenth
century, suggested reinterpreting his words to mean that the laws derived through
the middot are indeed of biblical force, and that when Maimonides classifies
them as “rabbinic” de-rabbanah he only means to say that they cannot be
enumerated among the original 613 commandments given at Sinai. For a detailed
survey of this tradition, see NeubauBiyrei Soferim 30-75. This, of course, is

not how Nahmanides understood the matter, and modern scholarship tends to
accept his literal understanding the second principle: see Neulives
Soferim 24-30, 81-86; LevingefTechniques46-50; Halbertal, “Architecture,”
464n. Interestingly, the traditional reinterpretation has been revived in a more
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points to the boldness of Maimonides’ endeavor to impose order on
the talmudic halakhic system. Yet to properly gauge this innovation,
we must explore precisely how he applied his principlep@ghat
primacy in theBook of the Commandments.

Nahmanides’ critique assumes that Maimonides sought to classify
as rabbinic de-rabbanan) allhalakhot that are not based on a
straightforward reading of Scripture (which corresponds to
Nahmanides’ own definition gdeshuto shel migra). This is echoed by
the conventional understanding of Maimonides’ Principle #2, as
reflected, for example, in the following characterization by Sh.
Ettinger:

Regarding the question, According to what principle and based
on what criterion does Maimonides determine if a given law
that was derived from Scripture is biblical or rabbinic?, one can
answer simply: A derivation that appears to Maimonides,
according tdis logic and reasoning, to emerge from Scripture
according to its peshat, or at least is a derivation that fits
Scripture—is biblical. Conversely, a derivation that appears far
from thepeshatof Scripture and one cannot regard it as being
included in the meaning of Scripture, must be merely an
asmakhta and its status is rabbifiit.

On this view, Maimonides applies an empirical test to rabbinic
halakhic exegesis, akin to Ibn Ezra’'s remark, “One who has a mind
(lit. heart) will be able to discern when they spgashatand when
they speaklerash” (above, n. 58).

But this characterization oversimplifies—and thus misrepresents—
Maimonides’ true position, in part by projecting a foreign definition of
the termpeshatonto his writings. In truth, as we have demonstrated,
he does not invoke theeshatmaxim as Ibn Ezra does, i.e., to filter
out the straightforward, philological-contextual readings of Scripture
from the corpus of rabbinic exegesis. For Maimonigeshateh di-
gera means nothing other th#re text of Scripture itselivhich must
be understood according to the single sense assigned to it by God
Himself in the Oral Law given at Sinai and transmitted by the Rabbis
(the tafst marwi)—and that is not necessarily equivalent to the

nuanced form in some recent studies: see HalReshat & Derash83; Ben-
Menahem, “Roots,” 20-25.

218 Ettinger, “Legal Logic,” 20. Translation my own; bold in the original. On the
equivocal phraseology “...or at least... fits Scripture,” see below, n. 283.
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straightforward sense. The simpbeshat-derash dichotomy of lbn
Ezra and Nahmanides does not suit the Maimonidean model, which is
predicated upon a different hermeneutical classification. He invokes
the peshat maxim to isolatedalalat al-nass—what is known for
certain to be God’s will—from other laws subsequently projected
artificially onto, or even legitimately derived from Scripture by way of
“‘commentary and inference,” i.@lerash and theniddot

There is a kernel of truth in the conventional wisdom, since
Maimonides’ application of Principle #2 at times reflects the values of
the Andalusian model gbeshatas articulated, for example, by lbn
Ezra. In order to clarify this dimension of his halakhic hermeneutics,
we will now analyze the nine additional passage$he Book of the
Commandments in which he explicitly invokes Principle #2 by using
either the ternpeshateh di-gera agufeh di-ger&™® Before doing so,
however, it is important to note some general features of this
Maimonidean halakhic work. Every commandment enumeratéten
Book of the Commandments (with only “three or four exceptions”
[below, n. 278]) is based on a biblical prooftext. In some cases, this
prooftext is what Maimonides calls j&22 *%» y1 (“clearly explicit
text”; above, n. 123), i.e., a verse that speaks for itself. In most cases,
however, he reads the prooftext in light of a rabbinic source. But in
doing so, Maimonides is selective. It is important to keep in mind that
rabbinic halakhic exegesis appears in the Talmudnaiddashim as a
largely undifferentiated mass of readings lacking any identifying
methodological labels. Typically, a biblical source will simply be
cited therein with an interpretation in some variation of the form “the
verse X means Y” or “from X we deduce Y.” Maimonides thus
manifests a substantial degree of independence when sorting out such
readings according to his classifications. It is here that he reveals his
exegetical sensibilities, since he decides whether a given reading is to
be regarded as a “transmitted interpretation’—and hence a genuine
construal ofpeshateh di-gera—as opposed to an inference or mere
derash.

29 since this study is based on a close reading of Maimonides’ precise
formulations in Principle #2 and these nine additional passagesBodisof the
Commandmentsve have checked all of these texts in Kafih's edition against
early manuscripts (listed in the bibliography), as well as the earlier edition of the
Arabic text by M. Bloch. The conclusion we have reached based on the
manuscript evidence is that Kafih’s text is reliable for the sake of this study, since
none of the small variations found (see, e.g., nn. 254, 260 below) have any
bearing on Maimonides’ conceptméshuto shel migra
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(1) Lev 11:43
Maimonides codifies as Negative Commandment #179:

We are prohibited from eating any swarming thing at all,
whether a flying swarming thing, or a swarming thing of the
water, or a swarming thing of the land. And this is His dictum,
may He be exalted: “Do not make yourselves abominable with
anything that swarms; you shall not make yourselves unclean
therewith and thus become unclean” (Lev 11%43).

To support this rather straightforward construal of Scripture,
Maimonides cites a talmudic discussion inMmkkot 16b that takes

Lev 11:43 as a prohibition against eating worms, eels, insects and the
like. But he then notes that the same talmudic source records other
readings of this verse that imply further prohibitions:

Now they also said: “One resisting responding to the call of
nature (lit. delaying his openings [from excreting]) violates ‘do
not make [yourselves] abominable,” and similarly, “He who
drinks water out of the surgeon’s horn"—which is the vessel
for drawing blood—"violates ‘do not make yourselves
abominable.” And the same applies by analogy dsjyto
eating dirty and disgusting things and drinking disgusting
things from which most people recoil. All of this is prohibited,
but one does not incur liability of lashasglkot punishment
for a biblical violation) for it, since the verse itself is about
nothing other than a swarming thing alona g»ix xp7 mows

upPs YWoR °9). But [instead] they beat him witinakkat mardut
(“blows of rebelliousness” for violating a rabbinic injunction)
for this*

A simple reading of the Talmud might suggest that these further
prohibitions are presented as being included in the meaning (ma‘na
gharad) of the phrase “Do not make yourselves abominable”; and,
indeed, some talmudists regarded these as biblical violgfioBsit

Maimonides understands the original intent of this phrase exclusively
as indicated within the context of the entire verse: “Do not make

220 Kafih ed., 265.

221 Kafih ed., 269.

22 See RitbaMakkot 16b (Ralbag ed., 189), in the name of R. Meir ha-Levi
(Ramah); see also MeiBeth ha-Behirahad loc. (Strelitz ed., 93n).
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yourselves abominable with (i.e., by eating) anything that swarms....”
This prohibition alone can be considerddlalat al-nass, to the
exclusion of all others, which were inferred by anal&fgyl.o be sure,
Maimonides does not deny the legitimacy of these additional laws,
which are codified inMishneh Torah under the rubric of this
prohibition?** Yet in this entry offThe Book of the Commandments he
distinguishes between the prohibition stated in Scripture itself (i.e.,
peshateh di-gera), which is biblical, as opposed to its extension to
other matters by analogy, which is merely rabbffiic.

223 Maimonides uses the temiyas only in reference to the additional “disgusting
things” not mentioned in the Talmud; but we can assume that he consjgeésed

to be the basis for the talmudic expansion of this prohibition itself. This is a good
example of the distinction betweeniaferencefrom Scripture (from prohibition

A we caninfer prohibition B), as opposed to arterpretationof the language of

the biblical text itself (the verse ieansy): see above, n. 140.

224 |n Hilkhot Ma’akhalot AsurotL7:29-31 he writesixpwn X %932 12 0™M27 3
o>’mwol X but adds that their violation incurs oy non (lit. “blows of
rebelliousness,” i.e., for violating a rabbinic edict).

225 |n a number of other cases Maimonides deems an extension or application of a
biblical commandment to be of rabbinic authority only (without invoking the
notion ofpeshateh di-qeraxplicitly):

(1) The prohibition of destroying fruit-bearing trees, from which it is inferred
(presumably by analogy) that all purposeless destruction is likewise prohibited:
see Negative Commandment #57 (Kafih ed., 209-210, esp. n. 106)ilknot
Melakhim6:10.

(2) An added (i.e., second) prohibition for the High Priest to be defiled by contact
with the dead, which the Rabbis extended lggzerah shawato all priests: see
Negative Commandment #168 (Kafih ed., 259-260, esp. n. 32); comitiiret
Avelut3:6.

(3) The prohibition against eating the flesh of an animal mortally wounded by
another, which was extended to any animal suffering from a mortal disease
(listed in the Talmud as therefo): see Negative commandment #181 (Kafih
ed., 270-271, esp. n. 19). It would appear, however, that Maimonides changed his
mind in Mishneh TorahseeHilkhot Ma’'akhalot Asuro#:6-9; Hilkhot Shéitah,

5:1-3; Henshke, “Basis,” 107-111, 119-123, 144-148. See also Nahmanides,
Hassagatcritique of Principle #2, Chavel ed., 46-47.

(4) The prohibition against adopting customs of idolaters, which was applied by
the Rabbis to the type of haircut knownlegorit. see Mishnah Commentary,
‘Avodah Zarahl:3 andRespons#244 (Blau ed., 446). Here Maimonides clearly
changed his mind and ruled iHilkhot ‘Avodat Kokhaviml11l:1 that this
prohibition is actually biblical.

(5) Perhaps the most famous application of Principle #2 is Maimonides’ ruling
that betrothal through a ceremonial transfer of monmey 1 p) is merely
rabbinic, and that biblical betrothal is accomplished in other ways specified in m.
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(2) Num 4:20

In Principle #3 ofThe Book of the Commandments Maimonides
establishes that the 613 commandments include only laws that are
applicable permanently, but not those of limited duration, such as the
ones given specifically for the time of the Israelites’ sojourn in the
desert. He thus criticizes his predecessors for enumerating Num 4:20,
“They shall not go in to see when the holy things are covered, lest
they die,” which was said of the Kohathites regarding the dismantling
of the Tabernacle by the priests during the travels in the dé%ert.
Maimonides acknowledges, however, that the Rabbis derived another
prohibition from this verse relevant in later times, which requires him
to explain further:

Even though it was said (Banhedrin 81b): “They shall not go

in to see [etc.]” is an allusion (remez) to [death at the hands of
zealots] for one who steals th®p (a holy measuring vessel
used in the Temple). Now it is sufficient in their sayregiez

[to conclude] that the verse itself is not about thetpG ows
15799 71 o). 2%

By pointing to the termremez (=hint, allusion) used in the Talmud
itself to label this analysis of Num 4:20, Maimonides argues that the
Rabbis did not present it as an interpretation of the verse itself
(peshateh di-gera), but rather some sort of secondary association or, at

Qiddushinl:1 (transfer of a marriage document, or intercourse) “ww). He
makes this ruling inMishneh Torah Hilkhot Ishut 1:2, and justifies it in
Responsat355 (Blau ed., 11:631-632, cited above, n. 6), both cited in the harsh
attack by Nahmanidesjassagat critique of Principle #2 (Chavel ed., 34-37).
Maimonides’ position on this matter seems to have developed over his career.
Originally he maintained that intercourse alone consummated marriage
biblically: see Mishnah Commenta®®jddushinl:1 (Kafih ed., I11:280-281, esp.

n. 15); Book of the Commandmen®ositive Commandment #213 (Kafih ed.,
167-168, esp. n. 17). But he later changed his mind (based on the talmudic
evidence cited in the responsum) and reclassified betrothal through a document
biblical. According to his son, Abraham, Maimonides later even retracted his
opinion inMishneh Torakand ultimately classified all three forms of betrothal as
being of biblical force: see Abraham ben Maimonid8&kat Avraham
responsum #44 (Goldberg ed., 62); see also Levifigehniques45.

226 seeHaqdamat Halakhot Gedolo#2. As Hildesheimer notes (n. 112 ad loc.),
other talmudists—including Saadia—likewise enumerated this verse as a
negative commandment.

227 Kafih ed., 16.

http://www.biu.ac.il/JS/JSI1J/10-2012/Cohen.pdf




322 Mordechai Z. Cohen

most, an inference from the ver3&He therefore concludes that it is
merely a rabbinic prohibition, and does not merit enumeration as one
of the 613 commandments.

(3) Lev 21:12

As the preceding example indicates, Maimonides will use talmudic
evidence (where available) to support his determination regarding the
nature of a rabbinic reading of Scripture. In Negative Commandment
#165 he draws upon a more subtle analysis of the rabbinic evidence:

The priests are prohibited from exiting the Temple during the
time of the service, and this is the dictum [of Scriptdfg],
“And from the entrance of the Tent of Meeting you shall not
exit” (Lev 10:7). And this prohibition is repeated for the High
Priest, as it says: “And from the Sanctuary he shall not exit”
(Lev 21:12)*%°

These two verses appear in contexts that discuss the case of a priest
who has suffered the death of a close relative. As Maimonides
explains, these verses prohibit the priests from abandoning their
service due to personal tragedy, but do not absolutely prohibit exiting
the holy Sanctuary, i.e., once the service has been completed. After
acknowledgingSifra, the halakhic Midrash on Leviticus, as the source

of this analysi$>* he notes that the Talmud derives a separate law
from the second verse:

Know that for the High Priest there is an additional matter, that
he may not accompany the bier [of his relative] and this is the
apparent sense of the text (zahir al-nass “and from the

Sanctuary he shall not exit,” [as] clarified in the second
[chapter] of Sanhedrin that if a death occurs for him, that he

228 Maimonides may regard this law as a purely oral tradition, i.éalakhahto
Moses from Sinai”: see his commentary onSanhedrir®:6. The law is codified

in Hilkhot Sanhedrirl8:6, but Num 4:20 is not cited there.

229 g590; lit. its saying. | follow the convention of Pines in his translation of the
Guide(see, e.g., 1:42, Pines trans., 93) to remder “the dictum [of Scripture]”
and>>xyn 77 “His dictum, may He be exalted” (see above, n. 112).

230 Kafih ed., 257.

231 As Maimonides writes: “And the text &fifra. nywa xow a7ava nywa 919
TTIAYT YW MR T L2010 KDY KXY KD wIpna 1Y o mwon amava” (Kafih ed.,
ibid).
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does not go out following the coffin, and this was inferred
(77" *%v 27noK; lit. a proof [dall] for this was brought) from the
dictum [of Scripture], “And from the Sanctuary he shall not
exit.”?%

Maimonides here refers to the mishnaic comment: “If a death occurs
for [the High Priest]... Rabbi Judah said: He must not leave the
Sanctuary [to participate in the funerary procession], because it is
said: ‘And from the Sanctuary he shall not exit” (8anhedrin 2:1).

On this view, Lev 21:12 enjoins the High Priest from exiting the
Sanctuary to join the funeral procession even after completion of his
service. Yet Maimonides does not enumerate this commandment:

Even though... [this prohibition] repeated for the High Priest
obligates a new matter as we have explained, this does not
increase the number of commandments [according to]... what |
have prefaced, for the verse itself (gufeh di-gera) [indicates]
nothing other than [the prohibition] that he should not [exit]...
while serving?®

In his view, only the restricted reading $ifra reflects what the verse
itself (qufeh di-gera) says; the additional law adduced by Rabbi Judah
must therefore not be enumerafétit is fair to say that Maimonides’
assessment of R. Judah’s reading can be traced to the Talmud, which
concludes that the prohibition for the High Priest is merely a rabbinic
precautionary measure, lest he defile himself by touching the bier.
This implies that the verse was cited merely assmakht&™ it is

thus not a genuine construal of the biblical text itself, peshateh di-

qera®®

232 Kafih ed., 258.

233 Kafih ed., 258.

234 Kafih (n. 23) understands that Maimonides here refers to Principle #9 (that
two verses that repeat the same law must not be counted separately; see below, n.
258). But this principle is relevant here only because Principle #2 precludes
regarding Rabbi Judah’s derivation from Lev 21:12 as a “new matter” (which
would merit separate enumeration).

235 This does even seem to be a casgiyak, because it is not an inference from
Scripture, but rather a precautionary rabbinic measure, i.ggezarah see
Maimonides’ introduction to the Mishnah, Shailat ed., 340 [Ar.], 42 [Heb.].

3¢ See b. Sanhedrit®a; Nahmanidesjassagatcritique of Principle #2, Chavel

ed., 75-76. Our reasoning depends on a corollary of Maimonides’ understanding
of thepeshatmaxim, namely that a rabbinic law can never be a valid construal of
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(4) Deut 23:24

In the preceding examples we have seen that Maimonides invokes the
peshat maxim to relegate a given law—seemingly derived from
Scripture—to rabbinic status. In Positive Commandment #94,
however, he invokes this maxim to make a purely exegetical point:

We were commanded to fulfill everything that we have
obligated ourselves to do verbally, whether it be an oath, a
vow, sacrificial offering or anything else, and that is His
dictum, “That which is gone out of your lips you shall keep and
perform; [even a freewill offering, according to what you have
vowed to the Lord your God, which you have promised with
your mouth]” (Deut 23:243%

When turning to the rabbinic source for this interpretation, he
mentions an important reservation:

Although they separated the language of this verse and ascribed
to each of its utterances a meaning, the intention (gharad) is
[generally speaking]... to fulfill any sort of obligation that a
person undertakes verbally.... And [as for] the wordin§ibrg

“That which is gone out of your lips — this is an affirmative
precept [...],” you know that no meaning is implied by the
expression, “that which is gone out of your lips” alone; but the
intention (gharad) is only the gist of the verse itself (?°xnn

peshateh di-geraThis assumption was not shared by other Geonic-Andalusian
authors, who did not adopt Maimonides’ sharp distinction between biblical and
rabbinic laws (see above, at n. 179). Ibn Ezra here wnites:- X3> X7 w7pnm 1

1237 XYM ;an Nk (2P nyan (comm. on Lev 21:12 [Weiser ed., 111:74]), a reading
evidently influenced by Saadia®afsr on this verse: see ZuckeBaadya'’s
Translation 389. Interestingly, Nahmanides (ibid.) inferred from Maimonides’
language that he took Rabbi Judah’s reading to be a genuine construal of the
biblical text—and therefore a biblical prohibition—since he referred toztitas
al-nass. But this is a misunderstanding of Maimonides’ intent, siabé al-nass

is not equivalent topeshateh di-gerain his lexicon, as discussed above.
Moreover, Nahmanides (ibid., Chavel ed., 77) himself acknowledges that
Maimonides inMishneh TorahHilkhot Kelei ha-Migdastb:5 does not base this
prohibition on Lev 21:12, implying that it is merely rabbinic, and has no biblical
source; see also Maimonides, comm. orsanhedrir2:1 (Kafih ed., IV:153).

237 Kafih ed., 109.
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X7p7 vwd) that | mentioned to you, which obligates doing all
that a person utters with his lip¥.

Here Maimonides does not invoke the notiorpeghateh di-qerdo

draw any legal conclusion, but merely to note that the readiS8grm

IS not a genuine interpretation of this verse, which, as he says
elsewhere, is a “clearly explicit text” (najaliy bi-bayan; above, at n.
123).

Maimonides’ comment here reflects an important aspect of his
exegetical outlook. In typical fashiorgifre interpreted this verse
atomistically, attributing a separate reference to each phrase in
isolation?®*® Needless to say, this method was discredited in the
grammatical Andalusian school, of which an echo may be detected
here. But another influence must be also considered, namely the
discipline of logic, which included a clear notion of sentence structure.
Indeed, in the first chapter of hibreatise on Logic Maimonides
comments:

The noun which the Arab grammarians call a “beginning,” the
logicians call “a subject” (mawi') and that which the
grammarian calls “information concerning the beginning,” the
logicians call “a predicate” nfjazmil). It does not matter
whether the information is a noun, a verb, a particle, or a
phrase... nor is there any difference as to whether the
information affirms or negates...

The entire expression..., i.e., the subject and the predicate
together is called “a proposition” (d&a).... The proposition
always has two parts: the subject and the predicate, even if it
consists of many words. For example, when we say “Zayd of
Basra, who resided in the house of Amr killed his son Abu
Bekr of Egypt,” we say that the subject of this proposition is
“Zayd of Basra, who resided in the house of Amr,” and its
predicate is “killed his son Abu Bekr of Egypt®

238 |bid. Maimonides abbreviated the rabbinic interpretation of this verse. See the
following note.

29 you shall keep — [this is] a negative precept; And perform — this is an
injunction to the court to force you to do; According to what you have vowed —
this is a vow” Bifre Deuteronomy 8265 [Finkelstein ed., p. 286]); a similar
commentary appears in Rosh ha-Shanaéa.

240 Treatise on LogicEfros 1938 ed., 5-6 (Heb./Ar. section); English trans., 34-
35.
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For Maimonides, the basic unit of meaning is a complete sentence (a
“proposition”), which requires a subject and predicate. He therefore
would have been compelled to regard the atomistic readiSgrimas
merederash, since “no meaning is implied by the expression, ‘That
which is gone out of your lips.”

(5) Num 17:5
In the second chapter of theeatise on LogicMaimonides divides all
propositions into two categories:

Every proposition either affirms something of something, e.g.,
“Zayd is wise”... or negates something of something, e.g.,
“Zayd is not wise”.... The proposition which affirms something
of something is called “the affirmative proposition” (aldaga

al- mgjaba); that which negates something of something we
call a “negative proposition” (al-g#ya al-saliba)®**

This illuminates Principle #8 ofhe Book of the Commandments: “It

IS not proper to enumerate negatiomaff) as we do [lit. with]
prohibition (ahy).” As Maimonides goes on to explain, invoking the
authority of the experts “on the art of logic,” a prohibition is a
prescriptive statement (commandamr), whereas a negative
proposition, i.e., “negation of a predicate from a subject,” is a
descriptive statement and thus cannot be the source of a
commandment?” To illustrate, he comments on Num 17:5, “There
will never again be like Korah and his company, as God said by the
hand of Moses to him”:

The Rabbis explained that it is a negatioraff) and they
clarified its meaning and said: That He, may He be exalted,
said that any rebel who revolts against the priesthood and
claims it for himself, what happened to Korah and his
company—hnamely being swallowed up and burned—will not
happen to him, but his punishment will be “as God said by the
hand of Moses to him,” namely leprosy, and that is His dictum,
may He be exalted, to him [Moses]: “Bring your hand into your

41 Treatise on LogicEfros 1938 ed., 6 (Heb./Ar. section); English trans., 35.
242Book of the Commandmerifih ed., 26-27.
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bosom” (Exod 4:6), and they brought a proof from what was
told about Uziah, King of Judah (Il Chr 26:79j.

Having established that this verse is a proposition rather than a
command™** Maimonides must address the implication raised by
another rabbinic reading:

Even though we find... irGemara [b.]Sanhedrin (110a)...:
“Anyone who sustains a quarrel violates a negative
commandment, as it says: ‘There will never again be like
Korah and his company,” this is only by way of warnffiy,
not that the verse itself is about this matter (lit: intentipng?
"TAOR X' 0D RPT Pow). 24

Having accepted the first reading as the correct construal obétteat

of Scripture,” Maimonides invokes the rules of logic to prove that Num
17:5 cannot be the source of a prohibition. He therefore regards this
reading as mergerash as he reiterates later:

. their dictum, “Anyone who sustains a quarrel violates a
negative commandment, as it says: ‘There will never again be
like Korah and his company™... [is] by way derash whereas
the verse itselfdufeh di-gera is a threat as the sages have
explained, and it is negation rather than prohibitfdn.

243 Kafih ed., 29; the primary rabbinic sourceTemumaad loc.; other sources

are cited by Kafih in his notes.

244 Maimonides arrived at this conclusion based on a rabbinic reading that could
be disputed. (See Nahmanides’ critique of this princigeessagot Chavel ed.,
90-91. Rashi labels this readingdrashq as opposed to an alternative reading
that he regards gseshuto shel migrasee KaminCategorization 206n.) This
occurs elsewhere more dramatically, as Maimonides himself notes in Negative
Commandment #46.

245 Ar. 'y, Ibn Tibbon (Heller ed., 16) renders thisonox. Perhaps he had a
different Arabic text (since'yy1 cannot be construed agonox; cf. the
explanation offered by BacheBibelexegese30n). But we should note that
NahmanidesHassagot Chavel ed., 91) seems to have had the'textsince he
translatesnom 777 .

246 Kafih ed., 29.

247 Book of the Commandmeniegative commandment #45, Kafih ed., 204.
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(6) Deut 14:1

Intriguingly, in Principle #8, after noting that “sustaining a quarrel” is
not truly enjoined by Num 17:5, Maimonides goes on to remark: “But
indeed the prohibition of this matter is included in another negative
commandment as | will explain in its plac®® The only other
reference to this matter ithe Book of the Commandments appears in
Negative Commandment #45, where Maimonides offers the following
analysis of Deut 14:1, “You shall not gash yourselves (y7R®)nnor
shave the front of your head for the dead”:

We were prohibited from wounding ourselves as idol
worshippers do, and this is His dictum, may He be exalted,
“You shall not gash yourselves.” And this prohibition is
repeated in different language, and that is the dictum [of
Scripture], “You shall not make a gash (v7w) in your flesh for
the dead” (Lev 19:28). And it has been made clear in... [b.]
Yevamo{13b] that the verse itself§(feh di-gera) is needed for
its own prohibition (lit. itself;owh 9% *van), [i.e.,] that the
Merciful One said: ‘Do notmake a wound for the dead.” And

in Gemara[b.] Makkot[21a] they said thatvw andn77a are

one and the same... as it says in the prophetic books, “and they
gashed themselvesrtinm) after their custom with knives and
lances” (I Kgs 18:28).

Now they [i.e., the Rabbis] have said that the prohibition
also includes the prohibition to divide the community..x>"
177NN — Do not split into many groupsnfar m7ax]” (b.
Yevamotl3b), but the verse itself (gufeh di-gera) is as they
have explained..., “Do not make a wound for the dead,”
whereas this is a sort derash?*°

As it turns out, then, Maimonides regards the talmudic readingx
mmaR to be meraderash as well, and there really is no biblical basis
for this prohibition®*

In making this distinction, Maimonides invokes talmudic authority.
However, a closer look at the source to which he refers indicates that

he interpreted it in a novel way:

248 Kafih ed., 29.

249 Kafih ed., 204.

201t is conceivable that Maimonides changed his mind and did not revise his
introduction accordingly (on this phenomenon, see Henshke, “Basis,” 114-117,
144-147).
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Resh Lakish said to R. Johananitiuann 87 — Do not split into
many groups! But this [verse}iann R> is needed for its own
prohibition (lit. itself; o1 7°% *y2n)... “You shall notmake a
wound for the dead!” If so, Scripture should have samin &5.
What is17mann? From that we deduce this [second prohibition].
Perhaps the entire [verse] refers to this only? If so, Scripture
should have saidman &7. What isy77ann X>? From that we
deduce both.

While it is true that the Talmud refers to the prohibition to make a
wound asgufeh, this does not preclude the derivation of a second
prohibition from Deut 14:1, which is actually supported based on a
quasi-grammatical analysis. Maimonides’ classification of the second
prohibition as meréerash (not even a logical inference!) thus reflects
an independent exegetical outlook. In light of his Andalusian heritage,
it is of course not difficult to see why he would have come to this
conclusion. Contextually speaking, theux m7iax reading does not

fit the remainder of this verse, which prohibits shaving one’s forehead
as a sign of mourning. Moreover, as philological analysis based on the
assumption of an underlying three-letter root was a hallmark of the
Andalusian Hebrew grammatical school, Maimonides would have
naturally distinguished between the vertyann (g-d-d, hitpa‘el,
imperfect) and the noum7ix (*-g-d, derived from theal form of the
verb)?* The prooftext from | Kgs 18:28 was therefore decisive in his
eyes, unlike the playful association (“poetical conceit™)7oftinn and
MTIN.

(7) Exod 20:21
Maimonides likewise manifests independent exegetical thinking in
Positive Commandment #20, the obligation to establish a Holy

%! Hayyuj established the (minimum) three-letter root as a rule without
exceptions (his predecessors believed that some verbs had two-letter roots); but
the distinction between the two roots in this example was recognized already by
Menahem ben Saruq: see Majberet s.v.71 ,73%; see also Ibn JanaKijtab al-

Usal, s.v. 772,78, On Maimonides’ knowledge of the Andalusian Hebrew
grammatical school, see above, n. 47. IntriguinglyHilkhot ‘Avodah Zarah
12:13-14 he cites t@max M7 reading and does not labetigrash While it is

not unusual for him to emploglerashin Mishneh Torah(see, e.g., below, n.

266), it is somewhat surprising that he does not make this clear in this instance
(e.g., by using the label “the Rabbis said...”).
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Sanctuary, based on Exod 25:8, “And they shall make for Me a
sanctuary,” followed by detailed instructions for constructing the
Tabernacle (Exod 25-31), which Maimonides (following the Rabbis)
took to be a prototype for the Holy Temple ultimately built by King
Solomon. The great codifier argues that all of the Tabernacle’s
components described in those chapters, e.g., the candelabrum, ark,
table, etc., are subsumed under the rubric of this single
commandment—and Maimonides had established in Principle #7 that
the details of any given commandment must not be enumerated
separately. The commandment to build an altar, however, might have
merited separate enumeration, because it appears in an earlier
narrative, unconnected with the Tabernacle. As Maimonides explains:

With respect to His dictum regarding the altar: “Make Me an
altar of earth{»7x nam) [and sacrifice offerings on it]” (Exod
20:21), about which it could be thought that this text is a
commandment in its own right that stands apart from the
commandment of a Holy Sanctuary, the matter is as | shall
describe to you. As for the verse itsgheghateh di-gera), it
speaks (o?an°) about the time in which outside altars (bpmot
were permitted, that it was permissible for us then to make an
altar of earth in any place and offer sacrifit®s.

Maimonides first presents a contextual analysis of the verse itself
(peshateh di-gera): based on its appearance in the narrative of the
revelation at Sinai (which occurs well before the Tabernacle is even
mentioned), he assumes that it relates to the pre-Tabernacle period
(which corresponds to later periods when there is no central Temple)
when “outside altars” were permitted, during which time this verse
indicates a preference that these be made of earth, rather than
stones>® On this reading, the prescription in this verse is a temporary

52 Kafih ed., 69. Our translation (“that it was permissfbreusthen ...”) reflects

an emendation of Kafih's text (readn X1% nxan 182 198, Not 1R2M IRD 19X

‘rrr) based on virtually all of the manuscripts we consulted (listed in the
bibliography below), as well as Bloch’s text.

53 This reading (repeated {Buide I11:45, Pines trans., 578; see also Abraham
ben Maimonides, comm. on Exod 20:21, Wiesenberg ed., 327) has no precedent
in rabbinic literature, though it may be based on earlier Andalusian exegesis.
Compare Abraham Ibn Ezra (long comm. on Exod 20:21-22), who interprets the
verse as a reference to the temporary altar Moses built at the foot of Mount Sinai,
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law and therefore must be excluded from enumeration based on
Principle #3 (as mentioned above), a matter that Maimonides clarifies
in discussing the alternative rabbinic reading of this verse:

But they [the Rabbis], peace upon them, have said that the
meaning (ma‘na) of this is that it is a command to build an altar
attached to the ground and that it should not be mobile as it was
in the desert. And this is their dictumMekhilta of R. Ishmael

as commentary (shark) on this verse: “When you enter the
Land [of Israel], make Me an altattached to the groundifrm

TnTR2 12mn).” And if the matter is thus, then this is a command
that applies forever [lit. for all generatioms, 7], and it is one

of the parts of the Temple, | mean that an altar must necessarily
be built of stone$>*

On this reading, the command in this verse applies eternally and
therefore cannot be excluded based on Principle #3; however, since it
is simply a part of the larger commandment to build the Holy
Sanctuary, it must excluded from enumeration based on Principle #7.

It is important to compare the two readings that Maimonides
juxtaposes here. Since the Rabbis inNfekhiltaidentified the “altar”
in this verse with the one in the Temple, which was indeed built of
stones, they reinterpreted “an altar of earth” as “an altached to
the earth,” i.e., the ground. Maimonides, however, does not classify
this as a genuine construal péshateh di-geraevidently because it
does violence to the language of the verse and takes it out of context
entirely. This reading, then, would be regarded by Maimonides as a
matter deduced “by way of commentary (shark),” rather than being
stated explicitly in Scripture itselfpéshateh di-gera gufeh di-
qera)—precisely the distinction he makes in Principlé*#XNormally

and dismisses the rabbinic halakhic reading assamakhtaSaadia, on the other
hand, follows the halakhic reading in fiafsr: see ZuckefTranslation 332.

54 Kafih ed., 69.

%5 See above, nn. 194, 207. In theory, then, Maimonides could have argued that
the Mekhilta reading of Exod 20:21 cannot serve as the basis for a separately
enumerated commandment based on Principle #2, i.e., because it is not stated in
peshateh di-gerdt would seem that he chose to invoke Principle #7 because the
fact that the altar is one of the components of the Holy Sanctuary is self-evident,
whereas the status of tiMekhilta reading might be subject to debate. E.g.,
Saadia seems to have endorsed it (see above, n. 253). Interestingly, Maimonides
himself records theMekhilta reading inHilkhot Beit ha-Béirah 1:13. 1t is
conceivable that even he changed his mind and regarded this as the “transmitted
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he would turn to another rabbinic source to interpesthateh di-gera;
but in this case he chose to record what would seem to be his own
contextual interpretation of Scripture (see n. 253).

(8) Exod 20:20

Maimonides’ more typical tendency to seek the proper construal of
peshateh di-gera in rabbinic literature is evident in the following
analysis in Negative Commandment #4:

We were prohibited from making a human image from metals,
stones, wood and the like, even if they were not made to be
worshipped... and that is His dictum, may He be exalted: “You
shall not make with Me gods of silver, nor shall you make for
yourselves gods of gold” (Exod 20:20). And the very wording
of Mekhilta about the meaning of this prohibition by way of
commentary (sharh) is: “... so that you should not think ‘I am
making [these] for decoration [and it is permissible] ...’; [this
verse] teaches us: You shall not make for yoursef8s.”

Both Saadia and Abraham Ibn Ezra interpreted Exod 20:20 as a
prohibition against making images for the purpose of worship, as the
context suggests! But Maimonides endorses the interpretation in

Mekhilta, which construes this verse as a further prohibition against

interpretation” of Exod 20:21. Even that is not clear-cut, however, since
Maimonides elsewhere iMishneh Torahadduces readings of Scripture he
almost certainly regarded as mdezashot see, e.g., above, n. 251.

2% Kafih ed., 182.

%7 |bn Ezra (long and short comm. ad loc. [Weiser ed., 11:141-142, 287]) clarifies
the connection with the preceding verse: “You yourselves have seen that from the
heavens | spoke with you,” i.e., directly, without an intermediary; therefore, you
have no need to worship idols as intermediaries between you and God. Saadia
renders this verse literallyN? 27798 11 DRIV 7'¥D 12 NRTIAVAD ¥R WIKD K7D

032 wixn) in his Tafsr: see ZuckerTranslation 331-332. But Abraham ben
Maimonides (comm. on Exod 20:22 [Weisenberg ed., 326-327]) mentions a
tradition that Saadia distinguished between the two halves of this verse: “You
shall not makevith Me gods of silver” prohibitdeliefin other deities; “nor shall

you makefor yourselvegjods of gold” prohibits fashioning images. But the latter

is prohibited presumably for the sake of worship, and thus does not support
Maimonides’ interpretation based on thkekhilta Abraham ben Maimonides
observes that Saadia’s double interpretation accounts for the redundant language
in this verse; but Ibn Ezra remark$7 19 °> )wyn X? 2°ay5 23N2W M2v2 7»00 HR)

wnpn w? mng (long comm. ad loc. [Weiser ed., 11:141]).
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fashioning images for other purposes as @W&lln this case, then, he
assumes that the rabbinic commentary (shark) is an authoritative
“transmitted interpretatior?® Yet Maimonides continues:

And it has been made clear i®anhedrin that this
prohibition...—I mean... “You shall not make with Me gods of
silver'—includes other matters that diverge from the purpose
(or: intent;gharad) of this commandment. But the verse itself
(peshateh di-gera) speaks [only] ob @?>n°) what we have
mentioned®

Having taken théMekhilta reading as the transmitted interpretation,
Maimonides invokes thg@eshatmaxim to exclude “other matters
deduced by way of commentary and inference.” Evidently he had in
mind the following remark: “The verse, says R. Ashi, speaks of judges
appointed through the power of silver or gold” §anhedrin 7b§°* It

Is important to observe that the rabbinic sources do not differentiate
between the status of these two readings, leaving it to Maimonides to

258 Maimonides’ choice to embrace tMekhiltas reading is consistent with
Principle #9, namely that -
. if... the Sages... [make] a distinction between the meanings [of two
seemingly repetitive verses]... then it is undoubtedly proper to enumerate
[the second], for it is no longer for emphasis, but rather for the addition of
a [new] matter, even though the apparent meaning of theztdit &l-
nass) is that it is about one matter. For we resort to saying that this text is
repeated for emphasis... only absent the relevant words of the
commentators, transmitters of tradition. But if we find a tradition that this
command or prohibition includes such and such a matter, and the repeated
command or prohibition includes another matter, then that is the most
correct and most true, [i.e.,] that the text is repeated for a [new] matter and
then it is proper to enumerate [each separately]. (Kafih ed., p. 33.)
In other words, the rabbinic interpretation overrigldsr al-nass, a situation not
uncommon in Maimonides’ exegesis, as discussed at length in the monograph
announced in n. * above. In this case, adoptingvibkhiltas reading allows him
to avoid taking Exod 20:20 as a duplication of Negative Commandment #2,
based on Exod 20:4, “You shall not make for yourself any engraved image, or
any likeness of any thing that is in heaven above, or that is in the earth beneath.”
29 See above, n. 207.
260 Kafih ed., 182. Our reading “... this commandment” reflects an emendation of
Kafih's text (readmxnox 7'777, notmynox 7'77) based on Bloch’s text and MSS
JTS 6998, 6999; Berlin 684; Israel Alei Teiman 14.
61 This reading seems to take>x in this verse in the sensejofiges(see, e.g.,
BDB, s.v).
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determine which is the “transmitted interpretation.” Evidently he
preferred theMekhilta’s reading because it is more reasonable and
closer to the contextually indicated readfffgwhereas the fanciful
notion that the verse speaks of judges appointed improperly would
seem to be a “witty poetical conceit.”

This exegetical assessment regarding Exod 20:20 does not,
however, imply that the prohibition against such judicial appointments
is rabbinic, since it would be included in Negative Commandment
#284:

... the prohibition... to appoint a judge who is not expert in the
science of the Law because of other qualities that he
possesses.... This is the dictum: “You shall not show
favoritism in judgment” (Deut 1:17)... and the very wording of
Sifre is: “...this is [i.e., refers to] the one responsible for
appointing judges... that you should not say, ‘So and so is
handsome, | shall appoint him as a judge,” ‘So and so is
courageous, | shall appoint him as a judge,” ‘So and so is my
relative, | shall appoint him as a judge,” ‘So and so lent me
money, | shall appoint him as a judgé®®

Since Deut 1:17 appears in the context of Moses’ instructions to the
newly appointed Israelite judges, it would seem to be a more cogent
source than Exod 20:20. This example represents a trend in
Maimonides’ halakhic writings noted by Baruch ha-Levi Epstein:

One familiar with Maimonides’ composition [i.eMishneh
Torah] will find in almost every ['lhalakhah... that he bases
[talmudic] laws... on a biblical verse in that context, even
though the Gemara used a different source... because the one
he brings is straightforwards) and reasonabf@?

This important observation is often cited as evidence for Maimonides’
“‘commitment to peshat” But we should add that the “more
straightforward and reasonable” alternate biblical source he chooses is

%52 This is reminiscent of the description of Rashi’s selection among midrashic
readings based on the one that is “closg@dehuto shel migfa see Kamin,
Categorization 63-66.

263 Kafih ed., 313-314.

%64 Torah TemimahLev 10:6. See also above, n. 160; Hali@gshat & Derash

200, n. 71; Zucker, “Fragments,” 315, who notes a similar tendency in Saadia.
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usually drawn from rabbinic exegesfs.Moreover, such readings
often diverge from the contextual-philological tradition that he
inherited. Indeed, his reading of Deut 1:17 basedSifre diverges
from the contextual interpretation reflected in SaadiBédsr and
Abraham Ibn Ezra’'s commentary, i.e., that this verse is Moses’
admonition to judges he selected to adjudicate fairly in cases that
come before therff?

(9) Lev 19:14
Maimonides’ reliance on rabbinic exegesis is perhaps nowhere more
evident than in his presentation of Negative Commandment #299:

We are prohibited from causing one another to fail (lit.
stumble) in matters of opinion, that is, if someone should
inquire... in a matter in which he is inexperienced (or:
gullible), it is prohibited (lit. a prohibition has come) to
misguide him... and that is His dictum, May He be exalted,
“And before a blind man you shall not place an obstacle” (Lev
19:14). And the very wording @ifreis: “And before a person
who is blind in a particular matter, if he seeks advice from you,
do not give him advice that is not fitting for hirff”

The acontextual, figurative rabbinic reading upon which he relies can
hardly be regarded as the straightforward sense of this verse. Saadia,
in his Tafsr, for example, renders it literally, as Maimonides would
have been well awaf®® Maimonides evidently considered the

%5 See, e.g.Hilkhot Melakhim 1:10 with commentary oRadbazand other
examples cited in Twerskg;ode 57. In some instances, however, Maimonides
does devise an independent biblical derivation for a talmudic law: compare, e.g.,
Hilkhot Melakhim10:7 with b.Sanhedrir20b and above, n. 208.

266 |n Hilkhot Sanhedrir8:8 Maimonides acknowledges as much, appending the
expressiomTn? mywawn on (“based on the tradition they expounded”) to his
reading. Interestingly, he goes on there to record the homiletical reading of Exod
20:20, though he prefaces it with the label “the sages said.”

267 Kafih ed., 320-321.

268 x'nym 7en XY mxyox o7 P2y (Derenbourg ed. ad loc.). The literal reading is
quite strongly indicated by the conteXxtwon jnn X 7w *199 wan 9%pn &2 (and
Maimonides accepts the literal senseyof, i.e., one who is deaf: see Negative
Commandment #317).
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reading inSifre to be a “transmitted interpretation” and understands
this verse accordingf’

Having determined the original meaning of this verse, Maimonides
discusses further applications of this prohibition in the Talmud:

This prohibition, they [i.e., the Rabbis] said, also includes one
who assists or causes [another to commit] a sin, because... that
person’s desire blinded his discernment.... They said about one
who lends with interest and one who borrows with interest that
both violate, “And before a blind man you shall not place an
obstacle”.... And they say about many similar things, “He
violates ‘before a blind man you shall not place an obstacle.”
But the verse itself peshateh di-gera) is about what was
mentioned first"

Even though Maimonides interpretpdshateh di-gera in light of an
acontextual “transmitted interpretation,” he invokespghshatmaxim

to distinguish betweerdalzlat al-nass, the “root” (ad) that is
prohibited biblically, and its further applications (furiz) by the Rabbis,
which are merely rabbinfc’

5. Conclusions
The preceding study of the termpeshateh di-gera anglufeh di-gera

in Maimonides’ Book of the Commandments yields a clear picture of
how he applied thpeshatmaxim?’? Although the examples we have

291t s surprising that he does not use one of his typical formulas to indicate that
this is a “transmitted interpretation” (which would suggest that it diverges from
the plain sense). Nor does he use the lahelaymwn *on in this connection in
Hilkhot Raeal 12:14 (axam axy 12 10 axy Tan 21009 K27 - 21won 0N X W 2197

?). It is also noteworthy that Maimonides never codifies the prohibition to
actually place a stumbling block in front of a blind man: Bie:at Hinnukh
Miswah332, sec7 (11:114); see also HalivnReshat & Derash38.

219K afih ed., 321.

271 Maimonides’ choice to differentiate between thg and furi* here is
surprising since the talmudic discussion implies that all of these violations are
biblical. In Mishneh Torathe seems to have changed his mind accordingly; see
esp.Hilkhot Kil'ayim 10:3; comparélilkhot Rgea: 12:14,Hilkhot Gezelah wa-
Avedah5:1.

272t bears repeating (see above, at nn. 31, 42) that our survey does not include
his use of the ternxahir, which appears 6 times ifhe Book of the
Commandmentsee, e.g., above, nn. 236, 258; the term also appears in Negative
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analyzed form only a small sub-set of the entire corpus of his halakhic
biblical exegesis, his use of this technical term gives us a firm anchor
for assessing its underlying principles. Within this sub-set, we have
identified ten readings that he explicitly classifies as genuine
construals opeshateh di-gera, and eleven that he excludes from this
category’’”® To be sure, the latter group reflects the values of the
Andalusian school, since he evidently made his determination based
on the fact that those readings do not adhere (a) to the immediate
literary context, (b) the rules of grammar/logic (in particular the
requirement that a verse be interpreted as a whole rather than
atomistically) or (c) philology’* This would seem to support the
conventional wisdom—reflected by Ettinger—that Maimonides
adhered to the values of what Ibn Ezra referred to as “the way of
peshat’ But the readings Maimonides endorses as genuine construals
of peshateh di-gera yield a mixed picture. Of course, some of these
readings adhere to the same values, whether he relies on a
straightforward rabbinic reading of Scripture (as we have seen in five
cases: Lev 11:43, 19:28, 21:12, Deut 14:1), or interprets the biblical
text independently (as we saw in four instances: Exod 20:21, Lev
19:18, Num 4:20, Deut 23:24), implying that none of the extant

Commandments #165 [another time], #181, #303 [Kafih ed., 258, 270, 323]).
Inclusion of those examples would skew our results and given an inaccurate
picture of Maimonides’ conception geshateh di-qergdas evident, e.g., in the
otherwise insightful analysis of the second principle found in FeinRigqudei
Yesharim15-22).

273 Each of the nine passages frdime Book of the Commandmeatsalyzed in

the preceding section includes a reading that is not a valid constpedtaiteh
di-gera and another that is. (While he does not specify how he interpreted Num
4:20, we can assume that he simply read the verse literally.) Additionally, in
Principle #2 he mentions two readings (of Exod 18:20, Deut 4:6) thgpédiet

of Scripture does not indicate,” while referring to Lev 19:18 as a
“commandment... stated explicitly in the Torah,” i.e., “feshatof Scripture
indicates it.”

27 Maimonides elsewhere makes similar exegetical judgments. See, e.g., his
remarks about the rabbinic “reading” of Deut 8:8 (above, at n. 169); compare
Guide lll:43, Pines trans., 572-573. He likewise rejegithatria as a genuine
exegetical tool: see Mishnah Commentary Newir 1:3; see als®ook of the
CommandmentsPrinciple #3 (Kafih ed., 16). Compare Abraham lbn Ezra’'s
negative view ofgimatria; see Mondschein, “Attitude.” The great poet Moses
Ibn Ezra, on the other hand, had a more sanguine approach to this method: see
Cohen, “Aesthetic Exegesis,” 286.
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rabbinic readings of the verse in question can be regarded as its
Sinaitic “transmitted interpretatior;”®

However, Maimonides at times relies upon more tenuous rabbinic
readings to determine what “tlpeshatof the verse” indicates—and
these betray a very different exegetical outlook. Most striking, of
course, is his figurative, acontextual interpretation of Lev 19:14; but a
similar assessment also applies to his readings of Exod 20:20 and
Num 17:5, in which he chooses rabbinic readings quite at odds with
those of otherpashtaninf’® Nor is this a rare occurrence: as
documented in modern scholarship, Maimonides elsewhere (i.e.,
where he does not use the lalpelshateh di-gera) often endorses
readings that do not accord with the philological-contextual métfod.
While he usually specifies that these are “transmitted interpretations”
(implying an awareness that they diverge from the straightforward
sense), we still must wonder why he did not simply regard such
readings as memerash or inferences.

To answer this question, we must return to address a certain
circularity in Maimonides’ hermeneutical model as presented in
Principle #2. Evidently cognizant of the talmudic evidence (which
Nahmanides would cite) that could potentially undermine his claim
regarding the rabbinic status of laws derived through ntiedot
Maimonides included an “escape hatch” in his theory by stipulating
that it cannot be applied to laws that the Rabbis specified as being
biblical—even though they seem to be derived in the Talmud using
the middot or other midrashic methods. In such a case, he argues

25 This reflects the dichotomy mentioned above (at n. 191) between
Maimonides’ direct analysis of the texias) of Scripture, as opposed to his
reliance on the “transmitted interpretation.” Usually his own analysis conforms to
the spirit of the transmitted interpretation (on this or a different verse); the
dramatic cases are the ones in which he opens a completely new avenue of
interpretation. We have discussed some of these (that feature thpetana),

but the phenomenon as a whole merits further research; for now, see Twersky,
Code 145-150.

2% See above, at nn. 243, 244, 258, 268.

27" As noted above (at n. 266) with respect to his reading of Deut 1:17. On this
general trend, see Levingdrechniques39-40; Halivni,Peshat & Derash87-

88; DavidsonMaimonides 182-184; see also above, at n. 130. By definition—
according to the second principle—every commandment enumerdtbd Book

of the Commandments based orpeshateh di-gergwith only “three or four
exceptions”; see below, n. 278). The same applies to every law codified as
biblical in Mishneh TorahFurther analysis of such cases is beyond the scope of
the current study but is undertaken in the monograph announced in n. * above.
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(above, at n. 185), we must assume that the law, in fact, is based on a
transmitted interpretation, which the “derivation” merely confirms. In
his responsum (above, at n. 6), Maimonides specifies that this occurs
in a mere “three or four” instances; and, indeed, in three entrigsein
Book of the Commandmerits acknowledges that he cannot find a
specific scriptural source for the given law (which he regards as
biblical because of the talmudic evidence), and instead cites only the
derivation through one of thaiddot?"®

While the responsum zeroes in on a rare occurrence, the matter is
not presented as such in the second principle, which suggests that
Maimonides had a more general phenomenon in mind. And indeed the
logic of the “exception” illuminates a more pervasive patterithe
Book of the Commandments. Since rabbinic readings of Scripture
rarely come with identifying labels, Maimonides actually had a good
deal of leeway in applying his classification, and in Principle #2 he
acknowledges that halakhic evidence played a decisive role in this
respect. When deciding how to classify a given rabbinic legal
interpretation of Scripture, he considered not only its philological-
contextual plausibility, but also the halakhic status of the associated
law. If the talmudic evidence indicates that the Rabbis regarded the
law as biblical, i.e., as a “root” £§§ rather than a “branch” (far‘), then
he will regard that derivation as a transmitted interpretation of what
the verse itself says (i.e., it talalat al-nass), even if it does not
accord with its straightforward readif. For example, since the
Talmud treats giving bad advice as biblically prohibited, he deemed
the acontextual reading of Lev 19:14 $ifre to be its transmitted
interpretation, and hence an accurate construgleshateh di-gera.
Alternatively, had he takepeshateh di-gerditerally (not to place a

2’8 See LevingefTechniques41, who cites negative commandments #135, #194,
#336. On the logical inconsistency these cases create in Maimonides’ position,
see Nahmanides$jassagot critique of the Principle #2, Chavel ed., 31-32. For
possible explanations of Maimonides’ position, see Neubdierei Soferim
83-87; Henshke, “Basis,” 124-129 (who also has a different list of the “three or
four” exceptions to the rule).

279 As Maimonides says: “If they themselves clarified and said that this is a Torah
principle @uf Toral) or that this is a biblical lawdé-oraytg, then it is proper to
enumerate it,” i.e., as one of the 613 biblical commandments” (above, at n. 185).
As Faur Gtudies 26n) observes, he does not require these exact words, but
merely an indication from the talmudic discussion that the Rabbis viewed this as
a biblical law. Maimonides was well aware of the tension this can create between
the apparent sensgiliir) of Scripture and what he was compelled to accept as a
correct construal of “thpeshatof Scripture”: see above, nn. 244, 258.
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stumbling block before a blind person) and regarded the reading in
Sifreas an extrapolation by way qiyas, he would have rendered that
law rabbinic, a legal position he was unwilling to adopt.

More generally, it seems fair to say that Maimonides weighed
competing values when making his hermeneutical determination
regardingpeshateh di-gera. While he had a preference for exegetical
propriety in the spirit of the Andalusian philological school, he was
also swayed by the need to achieve results consistent with the halakhic
system, which is a natural consequence of his theory that “the texts of
the Torah,” i.e.,peshateh di-qera, are the exclusive source of the
“transmitted roots” &l-usal al-marwiyya) at Sinai, i.e., the original
core of biblical laws (with only “three or four” exceptions). This
tension manifests itself in a number of ways.

e As we have seen in connection with Lev 19:14, where
Maimonides felt compelled—based on the talmudic evidence—
to classify a given law as biblical, he was willing, if necessary, to
embrace a completely acontextual reading peshateh di-
qera??®

¢ In some cases, however, Maimonides was willing to re-classify
as rabbinic laws deemed biblical by other talmudists because
their derivation from Scripture is not based on a plausible
construal of the biblical text itself (peshateh di-gera.g., the
obligation to perform the acts of kindness “derived” in the
Talmud from Exod 18:26*

These two extreme options, however, are exceptional, since
Maimonides usually finds more subtle ways to balance his exegetical
sense and the Talmudic halakhic system.

e Attimes, he needed to make only a minor adjustment to the latter
by simply finding a more cogent prooftext for a law assumed to
be biblical than the one given in the Talmud. Indeed, he often did
so by drawing upon a different rabbinic source, e.g., when he
derived the prohibition to appoint judges on account of “gold and

280 Conversely, if the talmudic discussion indicates that a given law is merely
rabbinic, then Maimonides must hold that it is not a genuine construal of
peshateh di-geraas he argues in connection with Rabbi Judah’s reading of Lev
21:12 (above, at n. 236).

281 See also above, nn. 222, 225, 228, 271.
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silver” from Deut 1:17—based o8ifre—rather than from the
Talmud'’s figurative reading of Exod 20:20 (above, at n. 264).

e The last example points to what is perhaps the most pervasive
pattern in Maimonidean halakhic exegesis, for altho8gtes
reading of Deut 1:17 is not quite as problematic as the talmudic
reading of Exod 20:20, it still cannot be regarded as a true
philological-contextual interpretation. It would thus appear that
his preference was to remain within the universe of rabbinic
halakhic readings of Scripture, and from among these—wherever
feasible—to endorse the most plausible as the *“transmitted
interpretation.” To borrow a locution used to describe Rashi’s
exegesis, Maimonides aimed to select from among the rabbinic
sources the interpretation thaimes closedb the philological-
contextual sens&” Maimonides will thus often embrace
readings that entail relatively minor infractions of the rules of the
philological-contextual method (e.g., an unnecessary assumption
that nonetheless does not take the verse completely out of
context) and classify the associated laws as bilffféavithout
this willingness to bend the strict rules of the philological-
contextual method, it is hard to imagine any other way for him to
have upheld the fundamental structure of talmimdikhah®*

In other words, his need to find prooftexts for the hundreds of
laws assumed to be biblical by the Rabbis (and codified as such
in Mishneh Torah) forced him to regard their derivations from
Scripture as “transmitted interpretations,” though he might
otherwise have viewed them as inferencedeyash. Moreover,

as Ettinger has noted, Maimonides will at times do so even
where the talmudic evidence is not compelling, but simply based
on his own legal sense that a given law must bashn.e., part

of the essential core of the 613 original biblical laws given at

Sinai?®®

82 See above, n. 262.

%83 perhaps Ettinger hinted at this in his oblique phraseology “or at least is a
derivation that fits Scripture” (above, n. 218). Distinguishing these “minor
infractions” from meraderashis admittedly sometimes difficult, and is a matter
that requires further research. For now, see the preliminary classification in
Greenberg, “Interpretation,” 32-33.

284 Compare Maimonides’ programmatic statement above, n. 258.

5 gSee Ettinger, “Legal Logic,” 21-23. An excellent example is Positive
Commandment #5 (Kafih ed., 60-61), the obligation of daily prayer, which
Maimonides supports by citing the biblical phrase “to serve Him with all your
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Coupled with the occasional truly tenuous rabbinic readings
Maimonides endorses, this tendency would seem to undermine
Ettinger's understanding of Principle #2 (above, at n. 218) as an
indication of the great codifier's commitment to the philological-
contextual sense of Scripture. Addressing this question, Ettinger
writes:

If so, why does Maimonides regard these laws as biblical laws,
since they do not stem from the simple sense (pesiiahe
scriptures? The answer is indeed found in the words of
Maimonides, in the second principle dthe Book of the
Commandments, where Maimonides notes that if the Sages say
explicitly that a given law that they deduced midrashically is a
biblical law, then we must enumerate it as such despite the fact
that thederash does not correspond to fheshatof Scripture
(peshuto shel migra}®

In other words, in such cases, Ettinger believes, Maimonides
suspended his rule opeshat primacy. | would question this
assessment, because Maimonides never says that this rule admits
exceptions—and by Ettinger's own admission this would be a very
widespread phenomenon in the great codifier's exegesis. Ettinger’s
difficulty, of course, stems from his interpretation péshatas the
straightforward sensewhich Maimonides obviously violates—and
even acknowledges doing so.

The analysis in this study provides an alternative based on the fact
that in Maimonides’ lexiconpeshateh di-gera denotdbhe text of
Scripture itselfin its original sense—which is determined by the
interpretation transmitted from Sinai. Accordingly, what the great
codifier means in the passage to which Ettinger refers is the following:
where the derivation of a law would under normal circumstances
appear to be merely an inferencederash (i.e., it does not stem from
a philological-contextual reading), if Maimonides has a compelling
reason to believe that the law is biblical, then he must regard its
derivation as a “transmitted interpretation”—and hence a genuine

heart” (Deut 11:13) with the interpretation ®ifre, “this is prayer.” Nahmanides
(Hassagot Chavel ed., 154-156) regards this reading aasamakhtaand cites
talmudic evidence indicating that the obligation of prayer is, in fact, merely
rabbinic.

286 Ettinger, “Legal Logic,” 21.
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construal ofpeshateh di-gera (unless he can find a better prooftext for
it). For Maimonides, then, the rule peshateh di-gera is absolute,
though he weighs halakhic as well as exegetical considerations to
determine how to interpret it, making his system not nearly as anti-
midrashic as Nahmanides had feaf¥d.

* * %

In light of Maimonides’ strong pronouncement that “the texts of the
Torah” are the exclusive source of all 613 biblical commandments, we
can regardrhe Book of the Commandments as his “commentary” on
the legal sections of the Pentateuch. Admittedly, this work does not
follow the order of Scripture, but rather is arranged according to the
logic of his legal systerff® Moreover, the only exegetical sources that
Maimonides cites are from rabbinic literature, with no mention of the
great philological interpreters prominent in his Andalusian milieu,
such as Saadia, Ibn Janah, Ibn Chiquitilla or Ibn Bal‘am. The only
post-talmudic authors he mentions specifically—for the sake of
critique—are the earlier enumerators of the commandments, Simon
Qayyara, author of thélalakhot Gedolgt and Hefe ben Yaliah,
author of Kitab al-Shara’i'’?®® Yet Maimonides’ Book of the
Commandments stands out among those works because of its
distinctly biblical orientation and the prominent role he grants within
it to the rule ofpeshatprimacy

The peshatmaxim itself is talmudic, and one therefore might be
tempted to argue that its application by Maimonides simply reflects

%" The need to regard tenuous rabbinic readings as genuine interpretations of
peshateh di-qeraather than merderashor inference—as some othgashtanim

might do—is the exegetical price that Maimonides pays for his strong claim that
every commandment of biblical authority has a bagmeshateh di-geraBut the

great codifier is actually not completely alone in this respect even within the
peshattradition: see Japhet, “Tension.” In the monograph announced at n. *
above, we shed further light on this matter by assessing Maimonides’ position on
the relationship betweehalakhahand peshatamong others articulated in the
medieval exegetical tradition, e.g., by Saadia, Samuel ben Hofni, Ibn Janah,
Rashbam, Ibn Ezra and Nahmanides.

88 The precise nature of Maimonides’ logic in arranging the various classes and
details ofhalakhahis worthy of study in itself: see Soloveitchik, “Classification.”

289 See above, n. 176. The latter (of which we admittedly only have fragments:
see Zucker, Hefes”) represents an attempt to systematize the science of the
enumeration of the 613 commandments, but does not introduce the concept of
peshuto shel migra
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another dimension of his rabbinic learning (especially since his usage
of the termpeshatresembles that of the Talmud [above, at n. 203]).
Yet the evidence gathered in this study demonstrates that the great
codifier, in fact, harnessed the powerful winds of the Geonic-
Andalusianpeshatschool to chart out a substantially new system of
halakhic exegesis that recasts the talmygkshat maxim. Three
points in particular distinguish his hermeneutical outlook in this
respect.

(1) In the Talmud, thgeshatmaxim is so marginal that it can
hardly be considered a genuine riffe Maimonides, on the other
hand, makes it the second of his cardinal principles of enumeration
and deems it virtually inviolate.

(2) He uses this principle geshatprimacy to argue thdtalakhot
derived through the thirteemiddot are merely rabbinic rather than
biblical—a radical position that is nowhere hinted at in the Talffud.

(3) While Maimonides does not cite any of the great Geonic or
Andalusian philologically-oriented exegetes by n&Mdiis selective
endorsement of some rabbinic halakhic readings as being consistent
with peshateh di-qera-and his willingness to relegate others to the
status of inference (i.e., applications of timddo) or derash—at
times reflects the very same hermeneutical values of ghahat
school.

The clarification of Maimonidespeshatmodel does more than
simply demonstrate his connection to the celebrpesthatschool of
Jewish interpretation; it reveals how he shatters hermeneutical barriers
and charts a bold, unique course within the revolutior@ghat
movement. Othempashtanim, as a rule, avoided drawing halakhic
conclusions from their novel exegetical methods. Maimonides, on the
other hand, specifically formulates his principlepashatprimacy in
order to shape a stratified systenhafakhah anchored in “the texts of

290 Kamin (Categorization 57-59) makes a similar observation when comparing
Rashi’s use of the terpeshuto shel migravith its use in the Talmud. As Halivni
(Peshat & Derash63) remarks: “The dictum was either not too well known or
not honored by all scholars [in the Talmud].”

1 This was noted by Nahmanides: see above, n. 195; see also Kamin,
Categorization32, 39, 41.

2921t was a characteristic trait—and perhaps a deliberate strategy—of
Maimonides to omit reference to his sources: see Twe@Eige 97-102. Hence,

the very fact that he does not mention his exegetical predecessors in the Geonic-
Andalusian tradition by name does not indicate that he did not draw upon their
work in theBook of the Commandmentsr in Mishneh Torator that matter.
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the Torah.” Fusing his exegetical sensibilities, his firm control of the
vast sea of talmudic learning and a theoretical framework he
constructed by appropriating concepts from Muslim jurisprudence,
Maimonides creates an integrated legal hermeneutics that makes him a
bright star within the constellation of great Jewish Bible interpreters.
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