Abstract

The Legal Philosophy and Jurisprudence of Rabbi Moshe ben Nahman (Ramban)

Rabbi Moshe ben Nahman (Ramban) was an influential communal leader, biblical exegete, Jewish
philosopher, kabbalist, poet, and halakhist. Ramban contributed extensively and profoundly to the
whole range of these disciplines. Yet Ramban’s greatest and most lasting impact was in the realm of
halakhic jurisprudence. Ramban penned halakhic treatises in virtually every available genre of halakhic
writing--codes, commentaries, compendiums, animadversions, glosses, sermons, exegesis--and he even
founded a new genre of halakhic literature known as hiddushim. Furthermore, Ramban established one
of the most fertile, influential, and enduring schools of halakhic thought. Ramban’s academy—“beit
midrasho shel ha-Ramban” —dominated Spanish Talmud study for the next two hundred years, down to
the expulsion of Spanish Jewry in the late fifteenth century and produced some of the greatest
talmudists of all time. To this day, Ramban and his school’s legal writings are staples of Talmud study in

traditional yeshivot.

Yet despite Ramban’s extraordinary contributions to halakhic jurisprudence, contemporary Ramban
scholarship has remained partial to the other aspects of the Ramban’s life and works. Scholars have
invested substantial resources into studying Ramban’s kabbalah, his biblical exegesis, his Barcelona
Disputation with Pablo Christiani, his role in the Maimonidean Controversy, and his poetry. Few studies
have been dedicated to Ramban’s halakhic oeuvre, and no study has focused on characterizing
Ramban’s jurisprudence. This lacuna in Ramban studies has left us with an incomplete and lopsided

portrait of Ramban.

This dissertation, which studies Ramban’s halakhic jurisprudence, is a step towards rounding out the
scholarly treatment of Ramban’s oeuvre. The first part of the dissertation (chapters one through three)

studies the role of geonic legal precedent in Ramban’s jurisprudence. | argue that Ramban, unlike many



of his predecessors, placed enormous weight in geonic legal precedent, and | contend that one of
Ramban’s central projects in his halakhic writings is to reestablish the importance of geonic precedent. |
argue, against scholars who claim that Ramban was motivated by Andalusian patriotism, that Ramban’s
position flows from three considerations: his conception of the Talmud as a “closed text”, his perception
of the Geonim as possessing interpretative traditions from the Amoraim, and the need to maintain the

stability and unity of the law.

The second part of the dissertation (chapters four through five) characterizes Ramban’s method of
halakhic analysis. | argue, against the widely accepted scholarly view, that Ramban was not engaged in a
form of tosafist dialectic. | contend, rather, that what is distinctive of Ramban’s method of talmudic
analysis is best characterized as conceptualism. | offer several examples that illustrate Ramban’s

conceptualism and contrast Ramban’s method with that of the tosafists.

The third part of the dissertation (chapter six) studies the role of the biblical verse in Ramban’s
normative halakhic jurisprudence. While the Babylonian Talmud is the unrivaled source of normative
halakhah, contemporary scholars debate whether medieval halakhists also utilized their interpretation
of the biblical verse to determine and decide normative Jewish law. | argue that the biblical verse was an
important source for Ramban’s jurisprudence. On many occasions, Ramban appeals directly to his

interpretation of the verse to derive normative halakhic conclusions.
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Introduction: Ramban’s Legacy in Halakhah and Talmudic Commentary

Rabbi Moshe ben Nahman (1194 - 1270) was an extraordinary halakhist, philosopher, kabbalist, biblical
exegete, and communal leader. He was the leader of the Jewish community of Gerona. He defended
Judaism from the attacks of Pablo Christiani in a public disputation in Barcelona before King James | of
Aragon, and he was a crucial mediator between the communities of Spain, northern France, and
Provence during the Maimonidean Controversy.

Ramban’s writings are some of the most influential works in the Jewish canon, and they span the range
of literary genres: poetry, biblical exegesis, kabbalah, philosophical writings (e.g. Sha‘ar ha-Gemul), legal
interpretation and glosses, sermons, and codes of Jewish law. Ramban’s commentary on the Torah is
published in every standard version of the mikra’ot gedolot and is one of the most important and oft-
studied biblical commentaries, second only to Rashi’s. Ramban’s commentary contains foundational
writings on biblical exegesis, Jewish philosophy, kabbalah, and ta‘amei ha-mitzvot.

Ramban’s greatest impact was in the realm of talmudic study, halakhah and halakhic jurisprudence.
Indeed, few medieval scholars left as profound and permanent a mark on halakhah as Ramban did.
Ramban’s halakhic writings stand out for several reasons. First, the scope of Ramban’s legal writings is
extraordinary. Unlike Rashi, Rambam, or Rabbenu Tam, each of whom primarily contributed to one
genre of Talmud study—Rashi as the great commentator, Rambam as the great codifier, and Rabenu
Tam as the dialectician par excellence—Ramban’s influential halakhic writings span a wide range of
genres. These include systematic hiddushim on the Talmud; practical halakhic treatises like Torat ha-
Adam, Hilkhot Niddah, and Mishpat ha-Herem; Rif-like talmudic summaries on Hilkhot Hallah, Bekhorot

and Nedarim; a systematic defense of Rif’s rulings in Milhamot Hashem and Sefer ha-Zekhut; short
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discourses, Likkutim, on contemporaneous halakhic problems;! Hassagot to Rambam’s enumeration of
the mitzvot and its theoretical foundations; a commentary on the Torah that includes novel halakhic
principles and applications; and responsa.

A second striking feature of Ramban’s legal thought is that it draws extensively from the entire range of
halakhic cultures and schools. The writings of Provence, northern France, geonic literature, and the
Andalusian Sefardic tradition constitute the warp and woof of Ramban’s thought, and Ramban engages
each of these traditions with equal respect and solemnity. By contrast, Ramban’s predecessors worked
within confined halakhic cultures and within specific schools of halakhic thought.?

Third, Ramban established one of the most fertile, influential and enduring schools of halakhic thought.
Ramban’s academy—"“beit midrasho shel ha-Ramban” —would dominate Spanish Talmud study for the
next two hundred years, down to the expulsion of Spanish Jewry in the late fifteenth century.? To this

day, Ramban and his school’s legal writings are staples of Talmud study in traditional yeshivot.*

' See Israel M. Ta-Shma, Talmudic Commentary in Europe and North Africa: Literary History Part Two, 1200-1400
(Hebrew; Jerusalem, 2004), pp. 36-37.
2 See Moshe Halbertal, Nahmanides: Law and Mysticism (New Haven and London, 2020), pp. 101-102:
“Each of the twelfth-century halakhists... worked in his own little world, a world in which geocultural
borders oftentimes defined the boundaries of discourse and debate. In Nahmanides’s halakhic writings,
these regional barriers are systematically broken down in a manner unprecedented for the Middle Ages.
His Talmudic novellae are the supraregional halakhic text par excellence in terms of range--the distinct
creative streams of the long twelfth century all drain into his novellae from as far away as northern France
and North Africa, Provence and Andalusia. The full gamut of that great burst of creativity, with all its
diversity, was at Nahmanides's fingertips.”
3 Note the remark of R. Isaac ben Sheshet (1326-1408) about Ramban (Responsa no. 415):
".N112N 'an nwna X170 NI%'23 222 ' aN10 11901, WK 19030 1727 221,00 P10 A nyT 121"
4 See Ta-Shma, Talmudic Commentary Part Two, p. 32:
1277 '2'wNN1 TN NIVXANA--NIAWI NINN TAIZ 70 2V IMyawini,NT vIXpn1 wTn 9T NNI9 ... TN7N7 I'YIT'N 190

..NTN DIN DXV TV NIWNI--INNN DAY DIYANIENRAD 12N 71901 1759w D121Tan
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Moreover, Ramban’s school would produce some of the greatest and most influential talmudists of all

time, including Re’ah, Rashba, R. David Bonafed, Ritva, Ran, R. Yosef Havivah, Rivash and Tashbetz.

The intellectual continuity and longevity of Ramban’s academy stands in sharp contrast with the schools
of his contemporaries and predecessors. Rambam, for example, left few disciples, and none of them
continued, let alone developed, his distinctive legacy. Rashi had many disciples but few furthered or
substantively developed his commentarial enterprise. Rabbenu Tam and Ri founded the tosafist school,
but as Haym Soloveitchik has shown, the creative energies of the school were spent within a
generation.® Rabad had disciples, but it is difficult to discern a common methodology or style that unifies
his students with each other or even with their teacher. The absence of a common methodology also
calls into question the extent to which the Andalusian school, founded by Rabbenu Hananel and Rif and
continued by Ri Migash and Maimonides, constitutes a unified tradition or even a cohesive school of

thought.

TIN9N NIIWI9,0MNK 0'INER"10DMN N8N ,R" AN DN, 0Y1m0N 1TN2N N2an 'anin 2w nwnan 15uan niapua
TIN'2 NIT2IN %2 2V MU 1IN MK ,NYAAWN ITNMINS0 NWIIN ...011 NTIAY 2V NTOIM NNy ,0N7wn 9pa nand
.NTN DI TV N2 NNYawni,NMNR7Y N2700 DKINENINN
See also Haym Soloveitchik, “The Halakhic Isolation of Ashkenaz”, Collected Essays | (Oxford, 2013), p. 32:
“the Catalonian school of Nahmanides was flourishing, and his works were widespread in Spain...
Rashba’[s]... novellae are to this day staples of talmudic studies. And... Ritva[‘s] works are on the desk of
all students of the Talmud.”
And Haym Soloveitchik, “Printing and the History of Halakhah,” Collected Essays Il (Oxford, 2020), p. 405:
“The Bet Midrasho shel ha-Ramban... approached the halakhah... with an improved and more
sophisticated version of scholastic dialectic than that of their French predecessors... A new way of thinking
came into being with the publication of the writings of the Bet Midrash of Ramban... and, in the form that
it assumed in Lithuania in the latter half of the nineteenth century, it remains the dominant approach in
the yeshiva world to this day.”
5 See Haym Soloveitchik, “Catastrophe and Halakhic Creativity: Ashkenaz—1096, 1242, 1306 and 1298”, Collected

Essays I, pp. 16 - 17.
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Ramban’s academy stands in contrast to these schools for both its strong methodological and stylistic
unity as well as its intellectual longevity over generations. The trained reader can leaf through a
Ramban, Rashba, Ritva, or Ran and readily discern the common methodology and style that unites
them.® The misattribution of commentaries within Ramban’s school speaks to this point.” It is also worth
noting that whereas the tosafist academy declined in stature and intellectual productivity after its initial
burst of creativity with Rabbenu Tam and Ri, Ramban’s academy continued to grow in stature and
influence after Ramban’s death, gaining intellectual momentum, clarity and precision over time, and
reached its peak several generations later with the writings of Ritva and Ran.

Fourth, Ramban’s legal methodology left an indelible mark on halakhic jurisprudence for the ages. In this
sense, Ramban’s distinctive methodological and substantive contributions to Talmud study are as
monumental to the history of halakhah as the commentarial contributions of Rashi, the dialectical
contributions of the tosafists, and the codificational contributions of Rambam. Indeed, some of
Ramban’s enduring contributions to Talmud study have been noted by contemporary scholars. Isadore
Twersky and Israel Ta-Shma, for example, both credit Ramban with founding the hiddushim genre of

talmudic novellae.? In a different vein, Haym Soloveitchik and Israel Ta-Shma have noted that the

® Note Ritva’s comment (Responsa no. 208):

T2, |NINE 722 1T 21T, IR TR NYUNNA 1272PW 1XIN 'NIN DAY INTNNANA...1172H) TNN YN DR YIRaw 0'mann an"

"IN MW NN INIP' 7772 12 ,]AYD Q1L 1M2T 'VAIY 21 1NYD,[N01 NMIVYI NIY NN DY ,|NK] 22¥ 1N N2I109 11NN 721N

7 For example, collections of Rashba’s responsa were attributed to Ramban (see the Teshuvot ha-Rashba ha-
Meyuhasot la-Ramban); the Hiddushim of Ramban on Tractate Ketubot were attributed to Rashba; and the
Hiddushim on Tractate Sanhedrin attributed to Ran were actually penned by R. Dovid Bonafed, a different member
of Ramban’s academy.
8 |sadore Twersky, “Introduction” Rabbi Moses Nahmanides (Ramban): Explorations in His Religious and Literary
Virtuosity, ed. Isadore Twersky (Cambridge, Massachusetts and London, England, 1983), p. 5: “[Ramban’s]
hiddushim are also the beginning of a great chain of such literary compositions (Rashba, Ritba, Ran, etc.).” See also
Ta-Shma, Talmudic Commentary Part Two, p. 35:

.TIN2NN NIAYI9] NIT2INA WTN A%Y NVALY ..IT NAID ...0MDI19/AN D790 '0'YITN' D 1ania 22 9w DNaN Kin ["anin
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distinctive style and method of Ramban’s school played a critical role in the renaissance of Talmud study
in the seventeenth and eighteenth centuries as well as the subsequent maturation of the Brisker

method in nineteenth century Lithuania.®

Yet despite Ramban’s extraordinary contributions to Talmud study and halakhic jurisprudence, his legal

writings have been largely ignored by contemporary scholarship. The lion’s share of Ramban scholarship

9 See Haym Soloveitchik, “Hadpasat Sefarim ve-ha-Historiyah Shel ha-Halakhah”, Bar llan 30-31 (5766), p. 321:

119" NIA'N2 NMIYM M2 TAIELN2702 TN [TV NNNA |"ann %Y 1Iw1TA N NN Y pan NN NN01IN NNY NIar [N
1 .0W NN |TY TIRA TV NIANN 019 0N 03,7272 DITTA R C'0mim'n 1901 e nnton nmnal "nmina vt 'vwine
YN N21272211,TIN'Y NL'Y 2727 NRAMN NIvann,"bawnn niama' 2u1,2wxn NI 2" [winn nixp't 2u1 988,810 1m

".NTN DI'N TV AININ DN TN 119 NN ITND'Y DAY, D' NRNN 9101 ,8D]
Israel Ta-Shma, “Seder Hadpasatan shel Hiddushei ha-Rishonim le-Talmud” in Studies in Medieval Rabbinic

Lieterature Il: Spain, (Jerusalem, 2004), p. 220.
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has focused on Ramban’s kabbalah,° theology,! biblical exegesis,'? ta‘amei ha-mitzvot,*® his statements

at the Barcelona Disputation,* and his stance in the Maimonidean Controversy.'®> Writing in 1983,

10 5ee, e.g., Moshe Halbertal, By Way of Truth: Nahmanides and the Creation of Tradition (lerusalem, 2006);
Moshe Idel, “We have No Kabbalistic Tradition on This” in Rabbi Moses Nahmanides (Ramban): Explorations in his
Religious and Literary Virtuosity; Haviva Pedaya, Nahmanides’ Cyclical Time and Holy Text (Tel Aviv, 2003); Elliot
Wolfson, “By Way of truth: Aspects of Nahmanides’ Kabbalistic Hermeneutic” AJS Review 14:2 (1989).

11 5ee, e.g., David Novack, The Theology of Nahmanides Systematically Presented (Atlanta, 1992); David Berger,
“Miracles and the Natural Order in Nahmanides” in Rabbi Moses Nahmanides (Ramban): Explorations in his
Religious and Literary Virtuosity; Jonathan Feldman, The Power of the Soul Over the Body: Corporeal
Transformation and Attitudes Towards the Body in the Thought of Nahmanides, Dissertation, New York University,
1999).

12 5ee, e.g., Yosef Ofer and Jonathan Jacobs, Nahmanides’ Torah Commentary Addenda: Written in the Land of
Israel (Hebrew; Jerusalem, 2013); Yaakov Elman, “It is no Empty Thing: Nahmanides and the Search for
Omnisignificance” The Torah U-Madda Journal 4 (1993), pp. 1-83 ; Amos Funkenstein, “Parshanuto ha-Typologit
shel ha-Ramban” Tziyon 45 (5740), pp. 35-59; Amos Funkenstein, “Nahmanides’ Symbolical Reading of History,”
Studies in Jewish Mysticism, eds. Joseph Dan and Frank Talmage, (Ramat Gan, 2006), pp. 129-150; Mordechai Z.
Cohen, “Nahmanides’ Four Senses of Scriptural Signification: Jewish and Christian Contexts,” Entangled Histories:
Knowledge, Authority and Jewish Culture in Thirteenth Century, eds. E. Baumgarten, R. Mazo Karras & K. Mesler,
(Philadelphia, 2017), pp. 38-58; idem, “Nahmanides: A New Model of Scriptural Multivalence” in The Rule of
Peshat: Jewish Constructions of the Plain Sense of Scripture and Their Christian and Muslim Contexts, 900-1270
(Pennsylvania 2020); Oded Yisraeli, “The Kabbalistic Remez and its Status in Nahmanides’ Commentary on the
Torah,” Journal of Jewish Thought and Philosophy 24 (2016), pp. 1 - 30; idem, “Tradition and Creativity in
Nahmanides’ Kabbalah-- The Commentary on the Creation Story and its History,” Revue des Etudes Juives 177
(2018) pp. 37-73; Michelle Levine, Nahmanides on Genesis: The Art of Biblical Portraiture (Providence, 2009);
Michelle Levine, “Form and Rhetoric in Biblical Song: Nahmanides’ Commentary on Song of the Sea” Torah U-
Madda Journal 18, (2020-2021), pp. 131-174; Hillel Novetsky, “The Influences of Rabbi Joseph Bekhor Shor and
Radak on Ramban’s Commentary on the Torah” (MA Thesis: New York, 1992); Daniel Silver, “Nachmanides’s
Commentary on the Book of Job,” Jewish Quarterly Review 60 (1969-1970), pp. 9-26; Bezalel Safran, “Rabbi Azriel
and Nahmanides: Two Views on the Fall of Man,” in Rabbi Moses Nahmanides (Ramban): Explorations in His
religious and Literary Virtuosity, ed. Isadore Twersky, (London, 1983), pp. 75-106.

13 See, e.g., Chayim Henoch, Nachmanides--Philosopher and Mystic: The Religious Thought of Nachmanides From
his Exegesis of the Mitzvot (Jerusalem, 1978); Josef Stern, Problems and Parables of Law: Maimonides and

Nachmanides on Reasons for the Commandments (New York, 1998).
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Isadore Twersky noted the dearth of scholarship on Ramban’s halakhah, observing that “we still lack a
clear, comprehensive picture of Ramban as a halakist” and that “systematic study of Ramban as a
halakist... is not in a felicitous state.”® As “symptomatic of the state of scholarship--its foci, priorities,
[and] imbalances,”?” Twersky highlights Simon Dubnow’s comment that Ramban’s “report on the
disputation of Barcelona has historic and religious value and will certainly live longer than his big books

in the field of halakhah.”®

Writing in 2004, some twenty years after Twersky’s observation, Ta-Shma offers a similar appraisal of

the field:*®

1 See, e.g., Robert Chazan, Barcelona and Beyond: the Disputation of 1263 and Its Aftermath (California, 1992);
David Berger, “Robert Chazan: Barcelona and Beyond: Disputation of 1263 and its Aftermath,” The Association for
Jewish Studies Review 20 (1995), pp. 379-388; Marvin Fox, “Nahmanides on the Status of Aggadot: Perspectives on
the Disputation at Barcelona, 1263”, Journal of Jewish Studies 40 (1989), pp. 95-109; Shalem Yahalom, “The
Barcelona Disputation and the Status of Aggadah in Nahmanides’ Thought” (Hebrew), Zion 69:1 (5764); Cecil Roth,
“The Disputation at Barcelona (1263),” Harvard Theological Review 43 (1950), pp. 117-144.

15 See, e.g., David Berger, “How Did Nahmanides Propose to Resolve the Maimonidean Controversy?” in Cultures in
Collision and Conservation: Essays in the Intellectual History of the Jews (Boston, 2011); David Berger, “Judaism and
General Culture in Medieval and Early Modern TIme,” Judaism’s Encounter with Other Cultures: Rejection or
Integration?, ed. Jacob J. Schachter (New Jersey, 1997); David Berger, “Nachmanides’ Attitude Toward Secular
Learning and its Bearing upon His Stance in the Maimonidean Controversy” ( M.A. Thesis: Columbia University,
1965); Nina Caputo, Nahmanides in Medieval Catalonia: History, Community, and Messianism (Notre Dame, 2007);
Bernard Septimus “’Open Rebuke and Concealed Love’: Nahmanides and the Andalusian Tradition” in Rabbi Moses
Nahmanides (Ramban), ed. |. Twersky; Moshe Idel, “Rabbi Moshe ben Nahman—Kabbalah, Halakhah and Spiritual
Leadership”, Tarbitz 64:4 (5755).

16 Twersky, “Introduction”, Rabbi Moses Nahmanides (Ramban): Explorations in his Religious and Literary
Virtuosity, ed. Isadore Twersky (Cambridge, Massachusetts and London, England, 1983), p. 8.

7 Ibid, p. 8, n. 20.

18 See Simon Dubnow, Divre Yeme ‘Am ‘Olam (Tel Aviv, 1968), Vol. V, p. 66.

1% Ta-Shma, Talmudic Commentary Part Two, p. 32.
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Ta-Shma notes that this trend in Ramban studies is exemplified by Yitzchak Baer’s treatment of Ramban
in his magnum opus, A History of Jews in Christian Spain. Ta-Shma observes that the halakhic works of

Ramban and his school are not even mentioned in Baer’s monumental work.?°

As recent as 2012, Shalem Yahalom could characterize contemporary Ramban scholarship in the same

manner:?!
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By contrast, Baer provides extensive discussion of Ramban’s involvement in the Maimonidean Controversy and
Barcelona Disputation, see Baer, A History of the Jews in Christian Spain (Philadelphia, 1961), pp. 102-106, 150-
159.

See Ta-Shma’s trenchant review of Baer’s work: “Halakhah, Kabbalah, u-Filosophiya be-Sefarad ha-Notzrit,” in Ta-
Shma, Studies in Medieval Rabbinic Literature Il: Spain (Hebrew; Jerusalem 2004).

21 Shalem Yahalom, “Petah Davar” in Between Gerona and Narbonne: Nahmanides’ Literary Sources (Jerusalem
2012), p. N. Yahalom’s study is an important contribution to Ramban scholarship that reconstructs the Provencal
layer of Ramban’s Hiddushim. But the true subject of Yahalom’s book is the writings of Rabad and his father in law,

the Rav Av Beth Din--the Torah of Provence--which Yahalom excavates from Ramban’s novellae.
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Consider Oded Yisraeli’'s Rabbi Moses b. Nachman (Nachmanides): Intellectual Biography, published in
2020. Of the three hundred and sixty three pages in Yisraeli’s book, Ramban’s entire halakhic oeuvre--
the Tashlum Halakhot, Milhamot, Sefer ha-Zekhut, the Hiddushim, the Hassagot, Torat ha-Adam--is
relegated to twenty-eight pages. Seventy pages are dedicated to Ramban’s kabbalah and theology,
seventy-four pages are dedicated to Ramban’s role in the Maimonidean Controversy and the Barcelona

Disputation, and seventy-one pages are devoted to Ramban’s biblical exegesis.

Moreover, one of Yisraeli’s key theses is that Ramban’s halakhic writings were produced very early in
Ramban’s career (according to Yisraeli, they were completed in Ramban’s twenties) and reflect the
halakhic interests of his youth. As Ramban matured, Yisraeli claims, Ramban turned to broader matters
of theology, kabbalah, and biblical interpretation. According to Yisraeli, Ramban largely abandoned
halakhic exposition and jurisprudence by the age of thirty and devoted the rest of his life to theology

and biblical exegesis.?

22 See, e.g., Yisraeli, Intellectual Biography, p. 353:
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And p. 107:
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and p. 131:
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See also pp. 124- 125:
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And on p. 132, Yisraeli writes:
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This is a surprising portrayal of one of the greatest and most influential talmudic commentators and
halakhists of all time. It is nigh impossible that Ramban could have completed the Tashlum Halakhot,
Milhamot | and Milhamot Il, Sefer ha-Zekhut, Torat ha-Adam, and the voluminous Hiddushim, and
mentor the next generation of scholars in his academy--Re’ah, Rashba, R. David Bonafed--all before he
turned thirty.?3 Even if it were possible, the notion that one of the greatest and most influential talmudic

commentators and halakhists of all time declared mission accomplished at thirty is so implausible and so

See also p. 152, n. 147, where Yisraeli refers to:
ANIPNN I8 TINYNN N "0 YW In2152 RN NPNUN 20 0T 192 NTIRN 1NVD
And p. 155:
IN71V2 'T271 NINA DIpNY? NPNTIN,?"TN NINAD 2w N%pwna NiNta 12'1 121201 NINN wIN'a 1902 VIA71 D107 KIaK 721
.DI92 NIKIPAN 'DIYA 7RI 7722 NIPNRN 2R 1TNAIPNA |"AN 2w IN1aY? qIpt? W AN 1T NVINn NN .["an1 2w M
23 Haym Soloveitchik once remarked that he did not accept the claim that Ramban’s Hiddushim were merely an
early work. Given the scope of the Hiddushim and the depth and quality of Ramban’s analysis, he argued, the
Hiddushim reflect a lifetime of labor, not a work that was completed early in Ramban’s career.
Putting aside the dating of the Hiddushim, Yisraeli’s general claim that Ramban at the age of thirty turned his
attention away from talmudic studies in favor of theology, kabbalah, and biblical exegesis fails to account for the
fact that Ramban mentored the next generation of catalonian Talmud scholars. The most famous of these scholars
mentored directly by Ramban are Rashba, Re’ah and R. David Bonafed. Throughout their novellae these scholars
cite teachings and interpretations that they directly heard from Ramban (“sham‘ati mi-mori ha-Ramban...”) when
they studied with him. (See Ta-Shma, Talmudic Commentary Part Two, pp. 55-60, 66-69; Yehoshua Horowitz,
"Bonafed, David ben Reuben." Encyclopaedia Judaica, edited by Michael Berenbaum and Fred Skolnik, 2nd ed., vol.
4, Macmillan Reference USA, 2007, p. 53.) Rashba and Re’ah were born around 1235. R. Dovid Bonafed was born
around 1240. (For Rashba, see Ta-Shma, Talmudic Commentary Part Two, p. 55 and Simha Assaf and David
Derovan. "Adret, Solomon ben Abraham." Encyclopaedia Judaica, edited by Michael Berenbaum and Fred Skolnik,
2nd ed., vol. 1, Macmillan Reference USA, 2007, pp. 421-423; for Re’ah, see Simha Assaf, "Aaron ben Joseph Ha-
Levi." Encyclopaedia Judaica, edited by Michael Berenbaum and Fred Skolnik, 2nd ed., vol. 1, Macmillan Reference
USA, 2007, pp. 214-215; for R. Dovid Bonafed, see Yehoshua Horowitz, “Bonafed, David ben Reuben,” Encyclopedia
Judaica, p. 53.) In other words, Ramban was over forty years old when these figures were born, which means that
Ramban was at least fifty (by the most conservative estimate) when any of these figures joined his academy
(assuming that Rashba and Re’ah were ten when they began to study with Ramban). There is no doubt, then, that

Ramban was fully engaged in talmudic interpretation and analysis well into his fifties.
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unprecedented in the history of halakhah that such a claim would have to be supported by powerful

evidence. Yisraeli’s argument falls well short of this standard.

Yisraeli’s argument is primarily based on the fact that the Sefer ha-Terumot of R. Shmu’el ha-Sardi
appears to have been written or completed around the year 1223. The Terumot cites Ramban’s writings,
and in a handful of places those citations roughly correspond to passages in Ramban’s Hiddushim.
Yisraeli assumes that the Sefer ha-Terumot had made extensive use of Ramban’s Hiddushim by 1223 and

that he certainly had the entire corpus of the Hiddushim in his library. Yisraeli writes:2*

,NIAIND NIN20/Y7 '1"2n 'wITn' 1902 DIN 121N 112NN [ D'NIPY [NINNNN 1902] XD D'RAINN D'DIL'XN
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Yet there is no evidence to suggest that Ramban’s Hiddushim constituted a single integrated work “sefer
hiddushei Ramban.” Even if R. Shmu’el had access to some tractates of Ramban’s Hiddushim, there is no
basis for the claim that he had all of them. An analysis of the actual citations in the Sefer ha-Terumot
shows that the number of citations to Ramban’s Hiddushim does not amount to more than five or six
citations in total. In fact, most of these citations can be traced to Ramban’s Hiddushim to the fourth
chapter of Bava Metzia, on the laws of charging interest. There is one citation that roughly corresponds
to a passage in Ramban’s Hiddushim to the first chapter of Kiddushin, though the correspondence
between he passages is inexact. And one citation that matches a few lines of a lengthy passage in
Ramban’s Hiddushim to the sixth chapter of Shevu‘ot (though the Terumot’s version of the passage is

significantly different from that which is published in the Hiddushim). In other words, the actual

24 Yisraeli, Intellectual Biography, p. 55.
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evidence from the Sefer ha-Terumot, at most, supports the claim that by the time Ramban turned thirty

he had composed (a first draft of) Hiddushim to (parts of) three or four tractates.?®

In any event, Yisraeli’s portrayal of Ramban is consistent with the historiographical trend in
contemporary scholarship, paying relatively little attention to Ramban’s jurisprudence and his halakhic
contributions while emphasizing his biblical commentaries, kabbalah, theology, and role in the
Maimonidean Controversy and the Barcelona Disputation.

The present dissertation, focusing on Ramban’s halakhic jurisprudence, is a step towards correcting the
incomplete and lopsided treatment of Ramban’s oeuvre. This dissertation studies three areas of
Ramban’s halakhic jurisprudence. Part one (chapters one through three) studies the role of geonic legal
precedent in Ramban’s jurisprudence. Chapter one characterizes Ramban’s Milhamot, Sefer ha-Zekhut,

and Hassagot to Rambam’s Sefer ha-Mitzvot and argues that Ramban’s defense of Rif was primarily

25 Moreover, although the five or six citations in the Sefer ha-Terumot roughly correspond to passages in the
Hiddushim, there are significant variations between the Terumot’s citation and the text that appears in the
Hiddushim. For instance, the Terumot quotes a passage from Ramban, beginning with a 7”11 and ending with an
2”V, but the quotation actually mixes together a short passage from the Hiddushim with a longer discussion in the
Milhamot, which might suggest either that the Terumot was citing a different document altogether or that the
version of the Hiddushim in the hands of the Terumot was an early version that was later revised and abridged by
Ramban. (See Terumot 26:5, p. 489 and compare with Hiddushim Shevuot 41b and Milhamot Shevuot 22a (Alfasi).)
The fact that none of the citations perfectly correspond to any passage in the Hiddushim may support the view
that the Terumot was working with an earlier draft of the Hiddushim. If that is the case, then Ramban continued to
work on the Hiddushim well past the year 1223.
In summary, the evidence from the Sefer ha-Terumot supports only the limited conclusion that a few tractates of
Ramban’s Hiddushim were available to the Terumot by 1223. And even these tractates may have been an early
draft of the Hiddushim that Ramban continued to edit and revise over the years.
Yisraeli’s conclusion that Ramban abandoned halakhic exposition at the age of thirty is unsupported by the
evidence. There is no basis for Yisraeli’s conclusion that

TIN7NN NIWI92A PIOWN N 'DI7N7 bYND IT NXR N ["an1 [1223] 72'R1 [Xan
or that by this date Ramban had decided
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motivated by his perception of Rif as the scion of the intellectual tradition of the Geonim. Here | argue
against the theories advanced by contemporary scholars who suggest that Ramban’s works were
motivated by Andalusian pride, by the opportunity for a creative outlet, and by the desire to preserve
works that would fall out of use.

Chapter two argues that Ramban’s deference to the geonic-Rif tradition was unique among his
Andalusian predecessors. The chapter then reconstructs Ramban’s reasons for systematically defending
the geonic tradition. The chapter argues that Ramban was motivated by his conception of the Talmud as
a closed text (that is, a text that resists easy interpretation), his perception of the Geonim as the
recipients of interpretative traditions handed down from the Amoraim, and his concern for the stability
and unity of Jewish law. The chapter also argues that Ramban’s thirteenth century Catalonian vantage
point uniquely positioned him--and not his predecessors--to grapple with the fundamental role of legal
precedent in Jewish law.

Chapter three considers how to reconcile Ramban’s deference to legal precedent, on the one hand, with
his bold intellectual and jurisprudential independence on the other. | argue, against claims in the
literature, that Ramban never felt “unconditionally bound” to the rulings of the Geonim, even at the
earliest stages of his career. The chapter offers a more precise characterization of Ramban’s posture
towards legal precedent and argues that Ramban’s defense of geonic-Rif halakhah was not about the
absolute authority of the Geonim or about the veracity of any particular geonic ruling but rather about
demonstrating the substantial weight and persuasiveness of the geonic corpus overall and establishing a
legal presumption in favor of the rulings of the Geonim. The chapter then shows how Ramban’s
characterization of talmudic methodology and his declaration of the impossibility of absolute proofs in
Talmud study strongly cohere with his project in the Milhamot and Sefer ha-Zekhut.

Part two of the dissertation (chapters four and five) characterizes the distinctive features of Ramban’s

method of halakhic analysis in his Hiddushim. | argue that Ramban’s method--at least that which is
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distinctive about it--is best characterized as the conceptual method. Here | build off the observation of
scholars that Ramban developed and advanced the method of the tosafists. But whereas these scholars
believe that Ramban is best described as a practitioner of tosafist dialectic, | argue that Ramban’s
conceptualism is actually quite distinct from tosafist dialectic. Chapter four begins by surveying the
characterizations of Ramban’s method in contemporary scholarly literature. The chapter then carefully
lays out the salient features of the conceptual method and contrasts them with the features of tosafist
dialectic.

Chapter five presents the general conclusion of my study comparing Ramban’s conceptualism to tosafist
dialectic. The chapter offers eleven examples from Ramban’s Hiddushim that illustrate his use of the
conceptual method. These examples provide the reader with a perspicuous account of Ramban’s
conceptual method and illustrate how Ramban wields it as a powerful tool to solve talmudic difficulties
that confounded his predecessors. Throughout these examples, | contrast how the tosafists approach
the same talmudic difficulty utilizing dialectic with how Ramban approaches it utilizing his conceptual
method. The central conclusion of the section--that Ramban’s method is best characterized as
conceptualist--is supported by the observation of contemporary scholars who have noted that the
publication of Ramban and his school’s novellae had a direct impact on the rise of conceptualism in
nineteenth century Lithuania.

Part three (chapter six) of the dissertation analyzes Ramban’s use of the biblical verse in his normative
jurisprudence. Chapter six opens with a survey of contemporary scholarly views regarding the role of the
biblical verse in determining normative halakhah. Although the Babylonian Talmud is the unrivaled
source of normative Jewish law, contemporary scholars differ on the extent to which medieval halakhic
authorities utilized their interpretation of the biblical verse--unmediated by the Talmud--to determine

normative Jewish law. | argue that Ramban frequently appeals to his interpretation of the biblical verse
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to derive normative halakhic conclusions. The chapter offers several examples of this phenomenon from
Ramban’s Hiddushim and commentary on the Torah.

| hope that, in addition to shedding light on three important areas of Ramban’s halakhic jurisprudence,

this dissertation will stimulate further study of Ramban’s extraordinary halakhic oeuvre.
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Chapter 1: Ramban’s Defense of Alfasi and the Geonic Tradition

One of the striking features of Ramban’s halakhic oeuvre is his systematic and comprehensive defense
of Rif and the halakhic tradition of the Geonim.2® Ramban devoted three full works to defending the
rulings of the geonic-Andalusian tradition.?” His Milhamot, published in two parts, defends Rif’s rulings
from the attacks of R. Zerahyah ha-Levi;* his Sefer ha-Zekhut defends Rif from the criticisms of Rabad;?°
and his Hassagot to Sefer ha-Mitzvot defends Bahag’s conception of the mitzvot and their enumeration
from the incisive criticisms of Rambam. Beyond these works, defense of geonic traditions and the
incorporation of their substantive rulings constitute a significant dimension of Ramban’s novellae

(Hiddushim) on the Talmud as well as his Torat ha-Adam.

This chapter begins by characterizing the three works of Ramban dedicated to the defense of Rif and the
geonic halakhic tradition. | then consider a central question regarding the project underlying these three

works: why did Ramban dedicate so much of his intellectual energy to defending the rulings of his

26 Both Charles Chavel and Isaac Unna dedicate a chapter in their respective monographs to Ramban as a defender
of “the rishonim”. See Isaac Unna’s chapter “Saneigor la-Rishonim” in Unna, Rabbi Moshe Ben Nachman: His Life
and Work (Hebrew; Jerusalem 1976), p. 42, and Charles Chavel’s chapter “Magen la-Rishonim” in Chavel, C. B.,
Rabbi Moshe Ben Nachman: His Life, Times and Works (Hebrew; Jerusalem 1967), p. 83.

27 On the geonic-Andalusian tradition, see Bernard Septimus, “Open Rebuke and Concealed Love: Nahmanides and
the Andalusian Tradition”, Rabbi Moses Nahmanides (Ramban): Explorations in his Religious and Literary Virtuosity,
ed. |. Twersky (Cambridge, 1983), pp. 11-34; and Bernard Septimus, Hispano-Jewish Culture in Transition: The
Career and Controversies of Ramah (Cambridge, Mass. 1982), pp. 80-114. See also Ephraim Kanarfogel, Jewish
Education and Society in the High Middle Ages (Detroit 1992), pp. 46, 61.

28 On R. Zerahyah and his criticism of Rif’s rulings and the nature of the Sefer ha-Ma’or, see Israel Ta-Shma, R.
Zerahyah ha-Levi: Ba‘al ha-Ma’or u-Venei Hugo (Jerusalem, 1992), pp. 58-125.

29 On Rabad and his criticism of Rif’s rulings, see Isadore Twersky, Rabad of Posquieres (Philadelphia, 1980), pp.
117 - 127; Israel Ta-Shma, Talmudic Commentary in Europe and North Africa: Literary History Part One (Hebrew;

Jerusalem 2000), pp. 201-208.
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predecessors? After surveying several approaches that have been suggested, | will argue that Ramban’s

defense of Rif flows from his perception of Rif as the intellectual heir of the geonic halakhic tradition.

| will then show that Ramban’s commitment to the geonic-Rif tradition goes beyond his three works

explicitly dedicated to that project. Rif and geonic halakhah constitute a significant dimension within
Ramban’s other halakhic works and normative rulings. This will set the stage for chapter two, where |
will argue that Ramban set out to defend geonic-Rif halakhic precedent because he perceived the

Geonim to be the heirs and possessors of the rabbinic tradition of the Saboraim and Amoraim.

Finally, the chapter evaluates two arguments recently advanced by Oded Yisraeli. Yisraeli suggests, first,
that Ramban’s defense of Rif and the Geonim flowed from his feeling of despair over the collapse of the
Andalusian yeshivot following the death of Ri Migash. Second, Yisraeli contends that Ramban’s Tashlum
Halakhot--his Rif-style codes on the laws of Bekhorot, Nedarim and Hallah--constitute a component of
Ramban’s project defending the works of Rif. | will argue against the validity of both of these

contentions.

Milhamot Hashem and Sefer ha-Zekhut

Ramban’s Milhamot is divided into two parts. The first part (hereafter Milhamot I), covering the
talmudic orders of Nashim and Nezikin, is one of Ramban’s earliest writings. Ramban would later
describe Milhamot | as a work ‘roiled by the passions of youth.”? In the Aramaic preface to Milhamot |,

Ramban characterizes it as a work “penned to defend an elder [Rif], a master of Talmud... a work of

30 see Ramban’s introduction to Milhamot Il, in Kitvei Ramban [, 413:
.1ANQ WX DMINAN INTPRIDNIYIN M IINMAIN 12 ,NINK NN 7V [IWRIN 2702 M1IAN Mn%win 111
Similarly, in his introduction to the Hassagot, Ramban characterizes the Milhamot as written 'a1n . See Chavel,

Kitvei Ramban |, p. 419.
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clarification... that resolves all problems and answers all objections raised against the treatise authored

731

by a divine being (i.e. Rif).

Ramban wrote the second part of the Milhamot (hereafter Milhamot I), covering the talmudic orders of
Zera‘im and Mo‘ed, somewhat later. Enough time had passed that Ramban could now reflect back on
Milhamot | as a work of his youth. Moreover, sufficient time had passed for Ramban to adopt a different
tone towards R. Zerahyah ha-Levi (the author of Sefer ha-Ma’or, Ramban’s main adversary in the

Milhamot). In Milhamot Il, Ramban’s tone is less combative, less vituperative, and more respectful.3?

In his introduction to Milhamot Il, Ramban describes the origins of the Milhamot project as flowing from
his “zealous” sense of duty to defend Rif from the many detractors who “persecuted” him (rendering
him a nirdaf)*® and who picked away at his rulings.3* Ramban’s introduction also makes clear that he

chose R. Zerahyah's Sefer ha-Ma’or as a target not because he had a score to settle with him but

31 Kitvei Ramban 1, p. 409.
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32 see Ramban’s introduction to Milhamot Il, in Kitvei Ramban |, p. 413:
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W% MYIT 12120 200 2V 2'wnn , TUIN 170 RINE,NTN 170N 222 'Myana 37 121171732 12100 NWAN 212 ,1MINipna 7xn
.DNIN U971 21720 1221 12T YN 17 NXN L9720 NN
33 see the next note (773N NN W1Y). Also observe Ramban’s recurring phrase in the Milhamot (Shabbat 9a, and
Pesachim 16b, respectively):
172'¥07 N1 721971 2T 21Man 12127 M7 2V NMNNNA XA 190 AT ANInNn IR
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34 Kitvei Ramban 1, p. 413:
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because the Sefer ha-Ma’or exemplified the genre of Rif criticism.3> That the Milhamot is devoted to
defending Rif, not to criticizing R. Zerahyah, is further attested to by Ramban’s later work, the Sefer ha-

Zekhut, which defends Rif from the objections of Rabad, a critic Ramban himself revered.3®

The Sefer ha-Zekhut is the last of Ramban’s works devoted to the defense of Rif. In his introduction to
the Sefer ha-Zekhut, Ramban writes that it “completes the literary plan that | began to construct [with
the Milhamot].”¥” Clearly, Ramban saw these works as committed to a common enterprise (i.e.,

defending Rif rather than criticizing R. Zerahyah).

35 Kitvei Ramban 1, p. 413:

...0AY NN 722 1IN POA N21...02TY NN 222(122 12V DNMIPIZNN 27192 17 NReN K7W [q"Mn] 12T v 0'p2in mina
D'Y1I |'P'T NTOA NQ0N 1WA (121 1'RY NN 72 2V MIA'WA DT 13VN 2V 12127 12N3T 170 NTNIT 1271 270 N2T 20 NIt 1wl
Note that Ramban acknowledges that the Sefer ha-Ma’or offers more than just criticism of Rif. He states that
“most” (rov), but not all, of the Sefer ha-Ma’or is Rif criticism. See Israel Ta-Shma, Rabbi Zerahyah Ha-Levi
(Jerusalem, 1992), p. 59, where Ta-Shma notes that a significant portion of the Sefer ha-Ma’or is dedicated to
talmudic interpretation independent of Rif criticism.

My characterization of Milhamot’s posture to R. Zerahyah in the text above contrasts with Septimus’s claim that
Ramban took on R. Zerahyah because he saw him as a Catalonian who defected to the North. See Bernard
Septimus, “Nahmanides and the Andalusian Tradition”, p. 33:
“R. Zerahyah ha-Levi, as the only great talmudist ever produced by Gerona, might have seemed a logical
boyhood hero for the young Nahmanides. Instead he became the target of Nahmanides’ youthful and
sometimes stinging criticism. For Zerahyah’s loyalty was fundamentally different from that of
Nahmanides; he went over to northern halakhah.”
36 For an example of the reverence Ramban expresses toward Rabad, see Ramban’s introduction to the Sefer ha-
Zekhut, in Kitvei Ramban I, p. 416:
NINN WIND N7UN,'MYUT IWND 002 NIPN LTI IWND DTN 21V, '0NTIRIOINYPIL NN N%N7N IN9N 12, DINR
.08 K1 INYTALL,NNINA
Also note Ramban’s characterization of Rabad in is introduction to Hilkhot Niddah, in Kitvei Ramban I, p. 421:
./910 19U17 7121 190 DNA 12N1L,WINT? AR 121, W1T WITP TNR 11T 112
Finally, note that throughout the Sefer ha-Zekhut Ramban closes his quotations of Rabad’s glosses with “these are
the words of the master.” He opens his own analysis with “and these are the words of the student.”

37 Kitvei Ramban 1, p. 415,
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Furthermore, we need not rely only on Ramban’s programmatic characterization of the Milhamot and
Sefer ha-Zekhut to capture the nature of these works. A careful analysis of these works shows that

Ramban rigidly adheres to his agenda of Rif defense throughout.3®

Why did Ramban devote so much intellectual energy to defending Rif? Works like the Milhamot and
Sefer ha-Zekhut, entirely dedicated to defending the views of a halakhic predecessor, were
unprecedented.? Disagreement, debate, dissent, and animadversions are staples of talmudic and
halakhic thought.*® The notion that Rif needed to be “rescued” from the criticisms of R. Zerahyah is as
curious as the suggestion that the Amora Rabbi Yohanan needs to be saved from Reish Lakish, or Rava

from Abbaye.

Ramban’s statements in his introduction to Milhamot Il only add to the conundrum. Ramban informs

the reader that not all of his responses to R. Zerahyah are decisive or even fully compelling and the

.N112% MI2'NN WK 190 NNp 09wWR7 ,NRIAN T NYUT TNI
And see Chavel’s comment therein at n. 27.
38 see also Chavel’s characterization in Rabbenu Moshe ben Nachman (Jerusalem 1967) p. 86:
M2T T'MYN71 1INAN 1902 O'RANN 9NN 2V 071NN 0'MINN NIYVT IIN0Y--N1VY NN 2'win7 X' NT1901 INNan 72
JT12'R IMLNNI--9 "N D' 2V AN7--1121NN NNAR TN NANIN 1ANAN 7Y 1117 .9 "0
And Ta-Shma’s description, Talmudic Commentary in Europe and North Africa: Literary History Part Two (Hebrew;
Jerusalem 2004), p. 33:
...9"10N 20 PN ,ITATNI NNR NTLAY 1712 WTRIN NINN?AN 190
39 In his lectures on the history of halakhah at Yeshiva University, Haym Solovetichik would remark that he could
not understand why Ramban felt the need to become Rif’s “intellectual lawyer,” a position with no precedent in
the history of halakhah prior to Ramban. Note the striking resemblance to Unna’s characterization of Ramban as
the “saneigor la-rishonim”, in Unna, Rabbi Moshe ben Nahman, p. 42.
40 Ramban himself appears to acknowledge as much in his introduction to Milhamot Il in Kitvei Ramban I, pp. 413-
414:
JIDIZN NP 202 K21 NN NERY 1'WIan NP7NNnA |'RY 12TIN9N Ti? 22 v
See also Ramban’s Commentary on the Torah (Devarim 17:11):

...01 72120 DTN 222 NIWTA INW K7W KIN VITT,AN22 127 12N N1IMn 12
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reader should therefore be aware that Ramban himself did not find all of his arguments decisive.*! To
the contrary, Ramban readily acknowledges that some of his answers are forced, apologetic, or not
dispositive.*? These disclaimers deepen the question: Why would Ramban take on the mantle of

defending Rif only to disavow the fruits of his labor?*

A third question regarding the Milhamot is why Ramban felt any sense of obligation or duty toward the
rulings of Rif. Ramban’s known teachers, R. Judah b. Yakar and R. Natan b. Meir, are disciples of Rizba
and the northern French tosafists.** Ramban’s cousin, R. Yonah b. Abraham of Gerona, also studied in

northern France with the tosafists,* and his Catalonian predecessor, R. Zerahyah ha-Levi, traveled from

41 Kitvei Ramban 1, p. 413:
INIX NINM2AIL,NINXD NIAWA 12'W2A |72 127127 13027 NNTT 120 200 2V MA2AIYN 73 12 722%2 1KRN 78,1902 22N0100 NNKI
7'2uN NINT? LNAN 122 D1IN? NVT 2V NNLN IR ,NITAIZ 2V [N NNKR PA0N NN INANNI,NIYHY 119 2V DNA NITING
.[2 72T 'R MR NN
42 Kitvei Ramban |, p. 414:
D'T'7NN [TR NIZA7 NT2 1IN212 72X NN IX N1ADN 'DWA1 DPIN [TV DNIM QY 1317 N2T 2V NIIT OTAYA 1ININ WK Y
.290N [N N2V INWIY NN 121902 72N0n1 737 7NN 00N 1R |'REL,NIDTN [0 DN W'Y Nna
43| heard this question posed by Haym Soloveitchik during his lectures on the history of halakhah at Yeshiva
University.
44 See Chavel, Rabbi Moshe ben Nahman, pp. 38-46. The only two figures Ramban cites with the appellation of
“mori” are R. Judah b. Yakar and R. Natan b. Meir, both Provencal disciples of Rizba. Note that Ramban refers to
Rizba as “Rabbenu ha-Zarfati,” with the definite article. See Kitvei Ramban I, p. 345. On R. Judah b. Yakar, see
Shalem Yahalom, “R. Yehudah bar Yakar: Toldotav u-Mekomo be-Mishnat ha-Ramban” Sidra 17, 5762 pp. 79-107.
On R. Meir b. Natan, see Shalem Yahalom, “Rabbi Natan be-Rabbi Meir Moro shel ha-Ramban: Hashpa‘atah Shel
Torat Provans be-Girona,” Pe’amim 91 (5762), 5-25; See also Israel Ta-Shma, Talmudic Commentary Part Two, pp.
30-31.
45 For R. Yonah and his connection with the tosafists, especially the German school, see Israel Ta-Shma, “Rabbenu
Yonah Girondi—ha-Ish u-Fo‘alo” in Ta-Shma, Studies in Medieval Rabbinic Literature: Spain (Hebrew; Jerusalem,

2004), pp. 109-48.
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Gerona to Provence where he would soon become the Rif antagonist par excellence. How, then, and

why, then, did the young Ramban emerge as Rif’s greatest champion?*®

Before | offer my own explanation of Ramban’s project, let us briefly survey three explanations that

have been offered.

Theory 1: The Creative Outlet Theory

One theory addressing this question suggests that Ramban’s defensive works were not intended as
actual defenses of Rif’s rulings. Rather they were an opportunity for Ramban to creatively explore a
range of different interpretations (and, in the case of the Hassagot to Sefer ha-Mitzvot, meta-halakhic
theories) without being bound to any normative or doctrinal conclusions. On this view, the purpose of
the Milhamot was not to defend Rif’s stature or rulings but to explore the logical space of talmudic

interpretation and theory carved out by Rif’'s Halakhot.*’

This approach both resolves the problem of Ramban acting as Rif’s intellectual lawyer and explains how
Ramban could so easily disclaim the Milhamot’s specific conclusions. Yet it does not fully capture
Ramban’s project for three reasons. First, it is in tension with Ramban’s description of his project in the

introductions to the Milhamot and Sefer ha-Zekhut, where he explains the works as a defense of Rif, not

46 This question is forcefully put by Septimus in Bernard Septimus, “Nahmanides and the Andalusian Tradition”, pp.
33-34; see also Oded Yisraeli,, Rabbi Moses b. Nachman (Nachmanides): Intellectual Biography (Hebrew; Jerusalem
2020), p. 46:

N'17 NNILD'N NI'NAN 'MW K7 "2 117 VITD 222 290 1Y 1"2n1 2w Nwann Man mixp NIiNKN Tniv nn

J1"2an1% 910 a0 NMAa%n NN YW X1 72V Vaxn? na gL' nn 2w v

47 My father, R. Michael Rosensweig, made this suggestion to me about the Milhamot in response to Haym
Soloveitchik’s observation above. Bernard Septimus offers a similar suggestion with respect to the Hassagot. See
Septimus, “Nahmanides and the Andalusian Tradition” n. 83: “One senses that Nahmanides seized upon this
project more as an opportunity to engage in fresh and wide-ranging exploration of fundamental issues not treated

in his earlier works.”
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as a work of halakhic creativity.*® Second, rather than exploiting the halakhic space created by Rif’s
position to explore new interpretations,*® the Milhamot remains narrowly focused on defending Rif.>°
Third, the lion’s share of the arguments in the Milhamot turn on technical issues rather than novel
interpretational insights: whether one statement in the Talmud is disputing or explaining a preceding
statement; does the fact that the Talmud closes a particular discussion (sugya) with an anecdote signal
the Talmud’s normative position; which Amora is usually seen as authoritative over another; does the
geonic tradition support Rif’s position; how do different jurisprudential principles (kelalei ha-pesikah)

interact in a particular case; etc.>! If anything, Ramban’s hiddushim express greater versatility and

48 | addition to his vivid descriptions of being moved out of a sense of obligation to defend the persecuted Rif,
Ramban writes, in Kitvei Ramban |, p. 412:
NI TV NNRI K7W DNAT WTNN 1M27 272 0T 1900 |'N
“SForan example of this kind of work, see Hiddushei Rabbenu Hayyim ha-Levi al ha-Rambam. In that work, R.
Hayyim frequently shows that a solution offered by Tosafot to resolve a contradiction in the Talmud fails to solve
the analogous problem within Rambam’s system. Hence, a fresh solution is required, which is what R. Hayyim
proceeds to offer. This tactic exploits the logical space created by a halakhic work like Rambam’s Mishneh Torah
when read against the fresh talmudic insights of the tosafists.
50 Recall Chavel’s statement in Rabbenu Moshe ben Nahman (Jerusalem 1967) p. 86:
M2T T'UN7I 1NN 1901 O'RAINN "0 2V 0'P2INN 0'MIANN NIYT IIND2--NIVY NNN70 2'WN? KN NTI1901 INNan 72
JT12'R IMLNAI--9 "N D' 2V AN7--112'NN NNAR TN NANIN 1ANAN 7Y 1117 .9 "0
51 This is one of the reasons why it is so difficult to work through the Milhamot. We immediately find ourselves
plodding through a dense pilpul-like discussion about whether we can assume that Amora X implicitly disagrees
with the assumption of Tana Y and whether, therefore, when the Talmud approvingly cites Amora X it intends to
reject the halakhic view of Tana Y. Much of the discussion in the Milhamot also turns on technical kelalei ha-
pesikah: does the halakhah follow Rav or Shmuel, and what if there is a quiet majority opposing the otherwise
authoritative Amora? There is also extensive discussion whether we can assume that statement X in the
Yerushalmi is a novel interpretation of the views in the Bavli (and whether the Bavli in fact intended to oppose
Amora X to Tana Y) or a rejection of the Bavli. The difficulty and density of the cumbersome Milhamot stands in
sharp contrast with the lean and conceptually elegant Hiddushim. (See chapters four and five below for a

discussion of Ramban’s method in the Hiddushim.) The difficulty of plodding through the Milhamot is probably one
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intellectual creativity than the Milhamot. Indeed, Ramban himself remarked about the Milhamot that

“the majority of this work does not contain any new insights”.>?

Theory 2: Ramban and the Andalusian Tradition

Bernard Septimus offers a different interpretation of Ramban’s defense of Rif. He suggests that Ramban
was motivated by a sense of cultural affinity and identification with the Spanish-Andalusian tradition.

Septimus sees and portrays Ramban as a “defender of the purity of Spanish tradition”:>3

“From the very beginning of his career, Nahmanides identified strongly with the old Spanish
halakhic tradition. Nahmanides’ preoccupation with the defense of Alfasi--not only in his

Milhamot and Sefer ha-Zekhut but throughout the Hiddushim--should... be seen in this context.”

As for why Ramban appears to be exclusively preoccupied with the defense of Rif rather than other

Spanish authorities, Septimus argues that “when Nahmanides began his career, there was... a very close

reason why the Milhamot was hardly copied--there is not a single surviving manuscript of the Milhamot. See Israel
Ta-Shma, Talmudic Commentary: Part Two, p. 34.
See also Oded Yisraeli’s conclusion, in Yisraeli, Rabbi Moses b. Nachman (Nachmanides): Intellectual Biography, p.
43n. 7:
'0N7 [N" [N2NI1,019TN w213 NNN DXIA? DTIR TH'ANJ 1272 'R bynd "Nt 'nimnnn',"an1 9w oimsan nian ey
.0"112N M1 D0TAIZN N7 1172 N2 NIMRYI9197 12T X7 DNY
Yisraeli offers a different explanation for the (relative) lack of interest in the Milhamot. He writes:
TRy 87 90 7w 1ITAuN 2V '0IN%190 TWpNNY 121 Y1Vl 0'TAI7N 7Y DIN21IWN 'MINN%n'n 190 v IMp'nTe NN oipn v
NN DI'D 1NN NIAY K7 DY Yainl DNNIY N0IN‘AI17w2an DIYITNN 190 1T'RAT,D'RAN NNITA DN'MYN WK1 TIV
NN 2 1127V [AN] 1912 NINN2A INIR 92001, N1 DITPN '0IN7190 112NN NI ,0'TAIZN 11'w1,nwun? Nt 'minnn'n
J"am
In any event, my point here is not to deny that there are occasional brilliant insights in the Milhamot. Here and
there we encounter them. The point is that these are not characteristic of the work, and these occasional flashes
of conceptual insight do not constitute a sufficient explanation for why Ramban engaged in the Milhamot project.
52 kitvei Ramban I, p.412:
NI TV NNRI N7Y DNAT WTNN 1N2T 2172 0T 1900 'R

53 Bernard Septimus, “Nahmanides and the Andalusian Tradition”, p. 30.
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identification of Alfasi with the Spanish tradition itself.”>* In Septimus’s view, Ramban’s true motivation
was to defend the Andalusian tradition more broadly, but he focused on Rif whom he saw as the

greatest exemplar of that tradition.

Septimus goes so far as to suggest that we should discount Ramban’s assertion that his project was
motivated by a desire to defend the rishonim [ancients] and their rulings. According to Septimus, it was

not the defense of halakhic precedent that motivated Ramban, but Andalusian patriotism:

“One ought not, therefore, be overliteral in interpreting Nahmanides’ claim that his defense of
Alfasi resulted from zeal for the honor of the ancients. Why after all, did Nahmanides
concentrate so much of his zeal on this one particular ancient?... the “ancients” toward whom
Nahmanides’ conservative sensibility inclined were the great... figures who had become the
pillars of Spanish halakhah. Its central pillar, “our great master” Alfasi, received Nahmanides’

most sustained and deeply-felt loyalty.”>®

There are, | believe, several problems with this approach. First, it does not provide an adequate
explanation for Ramban’s exclusive focus on Rif from among all the leading rabbinic scholars of
Andalusia. For example, Ramban does not express any special allegiance to Rambam or Ri Migash. The

same is true regarding his posture towards R. Meir ha-Levi Abualfia, whose writings are conspicuously

54 |bid, p. 31.

55 |bid, pp. 31-32. Beyond the impression that emerges from these quotations, | should note that Septimus’s main
argument in the article is that Ramban was culturally Andalusian. Thus Septimus appeals to Ramban’s ability to
compose poetry (pp. 26-27), his familiarity with Yehudah ha-Levi’s poems (pp. 29-30), and his description of his

own ability to conduct himself in a courtly manner (p. 25), among other Andalusian cultural ideals.
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absent from Ramban’s halakhic oeuvre.*® If Ramban was motivated by his identification with Andalusian

culture, why gloss over some of its greatest heroes?

Septimus actually concedes this point, but he attempts to address it by distinguishing between “more
recent” and more “ancient” Andalusian scholars, arguing that Ramban’s allegiance was reserved for the
more ancient ones.” But that distinction is questionable because Ramban does not express the same
kind of deference or systematic and comprehensive allegiance toward early Spanish figures other than

Rif.>8

Second, Septimus’s claim that Ramban’s devotion to Rif stems from his identification with the
Andalusian tradition is problematic because the Andalusian tradition itself did not feel bound to Rif in
the manner that Ramban did. Ri Migash, Rambam, and Ramah do not express anywhere near the same
kind of commitment to Rif’s rulings as Ramban does.>® Indeed, these figures expressed remarkable
independence and freedom to disagree and dismiss Rif’s rulings.®® Ramban ought to have known that

taking up Rif defense to bolster his Andalusian bona fides would only expose him as an outsider.

Third, Septimus’s reading of Ramban as an Andalusian patriot is less than persuasive. It fails to explain

Ramban’s strong identification with the tosafists. In fact, as we saw earlier, Ramban’s known teachers

56 see Bernard Septimus, “Nahmanides and the Andalusian Tradition”, n. 92: “ am unable to find any evidence
that Nahmanides used Ramah’s commentaries.”

57 See Septimus at note 83: “That there is an element of real conservatism in Nahmanides’ defense of the
“ancients” is evident in the fact that his attitude toward more recent Spanish scholars like Ibn Megash and
Maimonides is not nearly so derential as it is to Alfasi...”

58 Although, in Septimus’s defense, none of these early Spanish figures (R. Samuel ha-Nagid, R. Isaac Giat, R. Judah
of Barcelona) left as comprehensive a corpus of halakhic writing as Rif did.

%9 This point is made by Ezra Schwat in Schwat, “Introduction to Ramban on Tractate Ketubot” Hiddushei ha-
Ramban le-Masekhet Ketubot (Hebrew; Jerusalem, 5750), n. 10*.

60 See my extensive discussion in chapter two below.



37

were disciples of the tosafists, he considered the tosafists to be his teachers (“they are the guides, they
are the teachers, they reveal to us the hidden”;®! “we drink from the font of the French tosafists’
talmud[ic teachings]”)®? and he employed their method consistently throughout his Hiddushim .

Moreover, there was no reason for Ramban, a child of late twelfth-century Catalonia, to view himself as

an Andalusian or as an heir to Spanish halakhah. As Septimus himself observes:

“In the twelfth century, it was not entirely clear where Catalonia belonged. Ibn Daud’s Sefer ha-
Qabbalah does not yet consider Catalonia part of Sefarad, whereas Ha-Meiri refers to twelfth-
century Provence and Catalonia as a single “land.” Political and linguistic ties could have
supported a view of Catalonia and Provence as constituting a single realm. There are no known
representatives of the Andalusian tradition in Catalonia in the second half of the twelfth century
[and] the known teachers of Nahmanides and his Catalan colleagues are all northerners. The
wonder then is that Nahmanides should suddenly emerge on the scene as a self-conscious

representative of Spanish tradition.”®*

6% Introduction to Dina de-Garmi.
62 Kitvei Ramban I, p. 332:
.DMIY 12X DTINYN 'N'N WX , NN 1117 DNI
See also Kitvei Ramban |, p. 338:
.DMIY 1IN DI'AMI IR DTN DM 11'MI17
63 see below, chapters four and five, for a discussion of Ramban’s methodology and its relation to the tosafists’.
64 Septimus, “Nahmanides and the Andalusian Tradition,” pp. 33-34. See also Haym Soloveithik, “Rabad of
Posquieres,” in Studies in the History of Jewish Society (Jerusalem 1980), p. 27:
“till the thirteenth century Barcelona faced north. Both culturally and politically it was more linked to
France than to Spain. Much of Provencal history in the twelfth century is the struggle between the Counts
of Toulouse and Barcelona for hegemony of Languedoc. Barcelona dated its documents by the reigns of
the kings of France and acknowledged them fealty. The language of Catalonia was then closer to
Provencal than to Spanish. Its poetry is troubadour like that of Provence rather than epic as in Spain.

Nothing was more natural than for R. Abraham of Narbonne to have studied in Barcelona, or for Rabad to
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Fourth, Septimus’s appeal to cultural patriotism is methodologically problematic. Why should a halakhist
devote so much of his intellectual energy to a cause simply because he identifies with the regional
culture? Does cultural patriotism or “close identification” with the Spanish tradition generate
substantive reasons for a halakhist to pen works like the Milhamot and Sefer ha-Zekhut? And if we are to
choose between an explanation that offers normative halakhic reasons for Ramban’s project and the

one proposed by Septimus, we should aim for the former.®®

Theory 3: The Decline of Spanish Learning
Oded Yisraeli has recently advanced a different theory to explain Ramban’s defense of Rif. According to
Yisraeli, Ramban’s project should be understood against the background of the decline of Andalusian

yeshivot following the death of Ri Migash and an ensuing sense of crisis over the state of Spanish

have included that city in his Provencal itinerary. The Pyrenees, like the English Channel, was a geographic

obstacle not a national boundary, and it should come as no surprise if Barcelona halakhically was then

part of Provence.”
65 Here | may be in agreement with Oded Yisraeli, Rabbi Moses b. Nachman (Nachmanides): Intellectual Biography,
p. 46, who writes:

1Y NI NNI0NI DAIN |12 PARAY D] NINIZ W) |20 %Y 1T NMINaon INI7'va NN, [ 7y

Then again, this line from Yisraeli follows his observation, with a nod to Septimus, that Ramban had no known
Spanish teachers.
More generally, Septimus’s framework of trying to characterize Ramban by situating him within a northern French
or Andalusian halakhic culture has been quite influential on Ramban studies. For almost a half century, Ramban
scholarship has largely worked within the parameters erected by Septimus, trying to paint Ramban as either a
northerner, a southerner, or some kind of hybrid in between. For the reasons outlined above, | am skeptical of
both the accuracy and explanatory utility of this framework. Ramban emerges in the thirteenth century as an
independent halakhist who draws freely from the range of sources and methods at his disposal--northern French,
Provencal, geonic, Andalusian, and North African. He founded his own academy, with its distinctive method and
character, that would swiftly become the preeminent school of halakhah for the next two centuries. Analyzing
Ramban through Septimus’s framework of north versus south or hybrid of the two and through the lense of
cultural patriotism does not do justice to this halakhic giant. And it does not offer a compelling explanation for

Ramban’s defensive projects.
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halakhah. Yisraeli suggests that Ramban saw the need to stop this decline before it became
irreversible.®® Yisraeli paints a picture of Ramban as a conservationist, depressed and heartbroken over

the state of Spanish learning, struggling to preserve the remnants of a once great past. Yisraeli writes:

D'27TN NAIX U 20 1WA N1 AN IWHNA RION ['AN7 W 9'nn 2w mun v 1"an 2w mimnon’

" " T190N DINN X 12T INT'Y7 DT DAY NNWY NN .1"an1 V%P1 nf98Y ,N120 NNQ0N NIT2INA NIL0Mn
Y NI N 0210 onw 2"t [wam |ax] 170 qoit 1 noa 1NNy 12 12Ny 'N2apn 190" TINT ]AX DMANX

DA ,1INND ,N2IV MYU-DIMYN IRAN UNANL TI901 NN NN 29 98 nWINN 9pwnn ATIIRM .'Nnan
7102 TIANA TRV KINY DIWNA NI D212 1T N9IPNA TI902 N'TINYNN MW 21777 .091pNN 122 DINN NNIpRN
NIYI9 MINNA NNAR NFINN DAY TIANA DX R0 JTRAT,NOINAI TIIWRA NAIPN ANIN N2 NTINNN DXy
.N2722NN1"2NIN NARX ITN NN NN NP N 9K .NNXY T1901 NY NNINRA INAY DIANTPITPTN ,NIpNN
2w N2IT77 1"ann 12warLq"'Nn 2w a0 1mnon, (1141 nawa) waam "M ntoa I8N 1970 1T NIRwn nun?
TANNI 710 MINN D21V TXD 117'W2 IR RIN .N2'AN-M%1 N0 NIWHYNYT 71907 DR NTI90N N2N NN
INTIH D' '207 .92 |2 XY RIN 2NN DX NNY ,NPMUN NMaon NMI0NA X7'N1N N99NN INTINN NK
MINN T2 NN 1120 02 NDAY KIN .M NYIYENNNONA NIS0INN 72U 7w 0NN NN [19x¥2w 127 VTN

2V ,NN200N 2V NN ANUALIOXD [N DYDY NINN 7Y MAIRRNEMIIND QAR NINT NNAY ...012N9%2 0'N1Ian
¥ DNNIX' [2 7V .0'MUN MIDNN MY 2w 21'Nn DIpRN DX ,ARN 722 ,11'02 K2 KXY 21990 201 wiTnin
,YVUIN [INTPN DINN 7Y ITAYUN DK 1 R7 112102 0220 910 %W NN 1212 7281 0" ind 098011N0a 0'nan
N0INN NNAT NWII NN NIRTA TAN? NNTA D290, 7190 'NIN 7Y Rptmnun MIoNN [N NI NN NI D) NN

2V NRWNAN T2 W RIN NNIK NRANIGTZN N21UN2A1ED10IM72190 111202 "2 %W pinun viann animamwnn

111Y2 NAX |20 IWNR MIDN ,T1A0 'MIN 2W1 DRINAN 2Y NPMUN NII0NA TNNMY? PINUN 7IXA RION NN 9NN

67 72U YW PAIRD [ N2 [NTA 22 MYDA NYY21E NAYIN KD TYD A7 [1IARTA INN

66 0ded Yisraeli, Rabbi Moses b. Nachman (Nachmanides): Intellectual Biography, (Jerusalem 2020) pp. 47-48.
57 Ibid, p. 47.
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Yisraeli’s theory advances several ideas, each of which needs to be interrogated. | shall focus here on
two of them. First, there is no evidence to support the notion that the decline of the Spanish academies
in the first half of the twelfth century would cause Ramban to be dismayed in the first half of the
thirteenth century. On one level, Yisraeli assumes that lbn Daub’s description of the state of affairs in
Spain in 1141 was still relevant nearly three quarters of a century later. There were several major
scholars writing and teaching in Spain during and immediately preceding Ramban’s career. These
include Ramah in Toledo, R. Yonah, first in Gerona and later in Toledo, and R. Zerahyah ha-Levi who had
returned to Catalonia from Provence.®® On another level, this approach assumes, like that of Septimus,
that Ramban identified strongly with the Andalusian tradition such that he would feel a need to breathe

new life into it.

Second, Yisraeli characterizes the Milhamot project as one of conservation. He refers to Ramban’s desire
to “preserve... what was left of the old Spanish tradition... from vanishing... into the past.”®® But it is not
clear how this desire, if Ramban indeed had it, relates to the Milhamot project. The Halakhot of Alfasi
were readily available and intensely studied throughout Spain and Provence, and there is no indication

that they were going to fall into disuse or become lost.”® Furthermore, and more importantly, the

68 |t is not clear when R. Zerahyah returned to Gerona. Our knowledge of R. Zerahyah'’s travels come from Meiri’s
report in Magen Avot. Meiri writes:
%2 DW21 AN [NTANMA] DWY 17 3TN0 (AT DY TAYIE 21217 27a02 TINY'2 NaTERTINMD 1'UN INMNINA RX'Y 120 NNAT Ml
"...17¥ DNITNNA VIAp RINY 1172 DNMINITNNAA V1Al [0INANA] IT70 YIRD AN1Nd 7njpn 12
For a discussion of R. Zerahyah'’s travels, see Israel Ta-Shma, R. Zerahyah ha-Levi: Ba‘al ha-Ma’or u-Venei Hugo
(Jerusalem, 1992), p. 15. In a different work, Ta-Shma speculates that R. Zerahyah returned to Gerona “about two
years” before his death. See Ta-Shma, Talmudic Commentary Part One, p. 196:
D91 DWIINTZIN NAN1A7 1TNI 012N NN ATV, |2 1197 DYNIwII1, 1186 N1wa w1 NIt 1
89 Yisraeli, Rabbi Moses b. Nachman (Nachmanides): Intellectual Biography, p. 47.

70 see Israel Ta-Shma, Talmudic Commentary Part One, pp. 146, 208:
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Milhamot does nothing to preserve the content or material of the old Spanish tradition. The Milhamot is
a substantive defense, by means of sustained and complex legal arguments, of the specific legal
conclusions reached by Rif--and it is not clear how a project like the Milhamot relates to either the
cessation of Andalusian yeshivot in the twelfth century or to the preservation and conservation of old

Spanish teachings.”*

1'"'N NNN2 01292 TINYNN 1w 21T .20 NN 1720102 90 NI220 190 %2 NwAnn INIbYannal 012197 NN
D'171,772 bYIN 12'X D190NY ,NIVA 07N ,NITAN N9D....0N1IYYI DNIMUNN 12102 91N YW N3N 190 NN TN
...0TIN'Y 12702 INIX NN NTIRNN DNIRYIALL9" M2 wnnwn?
See also Ta-Shma, R. Zerahyah ha-Levi, Chapter 7.
Menahem b. Zerah writes “in [Ramah’s] time and prior to it, all that was studied in this land [Spain] were the
Halakhot of R. Alfasi.” For a discussion of this passage, see Bernard Septimus, Hispano-Jewish Culture in Transition:
The Career and Controversies of Ramah (Cambridge, Mass., 1982), p. 20.
" Yisraeli also suggests that the fact that Ramban was not born into a respected rabbinic family explains (or helps
to explain) why he was motivated to preserve the old Spanish tradition. Yisraeli, Intellectual Biography p. 47, n. 20,
writes:
X7 INXY RINY N'9IAIAN NTAWN [A DA NNNX IR IT DTN NITI "I 7¢ 1NI00'NN NIY'NN NYINNY TYWON
JIP'MY NN NNION NMN'YWY IR O'PN2AM 0120 D'YAIY N7pa NNSwn? 1" Nun
But | find it difficult to see how one affects the other. Why should Ramban’s rabbinic pedigree or the matter of
whether his family “preserved ancient rabbinic traditions” bear on this alleged sense of detachment?
Moreover, the assertion that Ramban was born into an undistinguished family is not self-apparent. Tashbetz,
(Responsa 1:72) who married Ramban’s great-granddaughter, believed that Ramban was a descendant of R.
Yitzchak ben Reuven Albargeloni, one of the greatest Spanish rabbis of the eleventh century, whom Ramban refers
to (in Tashlum Halakhot Nedarim Chapter 5) as adoneinu ha-zaken. Tashbetz writes:
NINNTRN 12N D11 21T 21 "N1E'2ITA D20 DY NN NIT YINT RA17X¥1210 NAW 121731298 2N |2 pRxe 0 ownnni
IMIX KP KINY 7Y DT 'N2 2N QY INNawnn "' MmN mim 2 1271 nna 12 nwn 217010212 DM AT NIZnnnn
122 2RI N 127NN INNAWNRY AR 2T M0 INRPTE %Y AN 179 RN 'WITNAL17212%K (2R |2 pRX 1 pT mITR
220N NT7W 1211 RN DN
If Tashbetz is correct, Ramban was born into one of the most prestigious rabbinic families of Catalonia. See Yisraeli,
Intellectual Biography, p. 25, n. 34. Charles Chavel, Rabbi Moshe ben Nachman, pp. 27-287 accepts Tashbetz’s
statement, as does Ta-Shma, Talmudic Commentary Part One, p. 169; and Ta-Shma, Talmudic Commentary Part

Two, p. 38:
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Put differently, Ramban’s project seems to have had nothing to do with the decline of the Andalusian
yeshivot. Even if these yeshivot were thriving, there would still be a need to defend Rif’s substantive
rulings from northern attacks. The Milhamot were written to convince the northerners--at least as much
as the southerners--of the veracity of Rif’s rulings. And this relates to the second point. A work written
to defend the substantive legal conclusions reached by Rif has nothing to do with conserving ancient

teachings before they recede into the abyss of time.

For these reasons, it is difficult to see how Ibn Daud’s observation about the decline of the Andalusian

yeshivot in the twelfth century explains Ramban’s Milhamot project in the thirteenth century.

Rif and the Geonic Tradition

How, then, are we to understand the Rif-defense project of the Milhamot and Sefer ha-Zekhut? The first
step is to recognize that Ramban perceived Rif as the intellectual heir to the Geonim and their great
halakhic tradition. In some circles, Rif was considered a disciple of Rabbenu Hananel, who in turn was
considered a disciple of R. Hai Gaon, the last great Gaon of the Yeshiva in Pumbedita. This relationship--
or perception of it--is captured by Rabbenu Tam’s comment in Sefer ha-Yashar: “You will see this in the

text of Rabbenu Hananel the student of Rav Hai and in the text of R. Yitzhak Alfasi his student.””?

Nor was this perception of Rif’s lineage unique to Ashkenaz. Ibn Daud in his Sefer ha-Kabbalah portrays

Rif as a disciple of Rabbenu Hananel and proceeds to associate Rif with R. Hai Gaon:

“By far the greatest of them all (the five Isaacs) was R. Isaac b. Jacob b. Al-Fasi of Qal’at

Hammad, a disciple of R. Nissim b. R. Jacob and of R. Hananel.... He composed a code in the

D'21TaN D270 NWNNN NNR--117X7120 2181112 PN 'Y IR D227 KN [ ,00 DPNAIM 0790 [N ['ann 7w ey
TN 12T ANIN2--PNX' NN 'D19N DAY IWKRI RN NIRNA T1902 17VaY
72 Rabbenu Tam, Sefer ha-Yasher (Responsa) pg. 89:

SITN%n 0a%N NN 1221 DAL, 'RN 21 TYN 78120 1221 N0 AR DAY
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form of an abridged Talmud. Ever since the days of R. Hai there has been no one who could

match him in scholarship.””®

Ibn Daud, in the above cited passage, points to another important connection between Rif and the
geonic tradition: R. Nissim b. R. Jacob, whom Ibn Daud earlier in Sefer ha-Kabbalah refers to as someone

who

“received much from Rabbenu Hai, who held him in great affection and sent him letters in
response to all of his problems without exception. Indeed, it was through R. Nissim that R.

Samuel ha-Nagid used to drink of the waters of Rabbenu Hai.””*

Putting aside the question of a personal master-disciple relationship connecting Rif to R. Hai Gaon

(which may have been more tenuous than implied by the comments of Rabbenu Tam and Ibn Daub),”

73 Sefer ha-Kabbalah, ed. Gerson Cohen, The Book of Tradition: Sefer Ha-Qabbalah by Abraham Ibn Daud (London
1967), p. 84.
N2 NI270 12N1....7822N0 "1 92 1TNM%N1 APV "2 001 17w 1ITN7NI1ETRAN NYU2)10 'ONGYN |2 1py! 1A pNN' 11 0721 2172 TIVI
.NNIN2 1NN KX X7 NN 11 NN |Lp TN
™ \bid, p. 77.
12121 2271 .28'WIN N 122pW [INNY 2 2PV 112 0102 27178220 20 1TNYN1H [RNHIN NN 12001 7X8'WIN 211 N'DAa 1NN
NNIY NN 00127 T 2V TN 78N 111 T2V 1MI2'90 22 NIAIWNA DNAD0 17 N7IY1TRA 12NIR Y RN 121270 1200 0'0)
LJIND 1D %Y 1
R. Nissim’s father was an ambassador for the geonic academies. See Ta-Shma Talmudic Commentary Part One, p.
139.
No doubt the relationship between Rabbenu Hananel and R. Nissim also explains R. Hananel’s access to R. Hai’s
teachings.
Note also R. Perahyah bar Nissim’s report, cited in Ta-Shma, Talmudic Commentary Part One, p. 148:
.0MNO0 N2 201 2"T 0'01 12271 72, 2" T NIaZnn 202 pnxt 1N 22y 2" T wam [an 1n qolir
75 The actual connection here is more difficult to trace. It is undisputed that Rif is heavily influenced by Rabbenu
Hananel’s teachings and writings. It is also undisputed that R. Hananel’s writings are heavily influenced by the
writings and teachings of R. Hai and R. Sherira. But whether and when Rif studied with R. Hananel and whether R.

Hananel or his father Hushiel ever studied directly with R. Hai is difficult to discern. See Ta-Shma, Talmudic
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Rif and Rabbenu Hananel were the vital artery through which the geonic teachings and rulings flowed
into Europe. The stamp of R. Sherira and R. Hai is instantly recognizable on every page of Rabbenu

Hananel’s commentary,’® and the influence of Rabbenu Hananel on Rif is evident throughout the Rif’s
Halakhot.”” For Ramban, Rif was the indisputable scion of the geonic tradition and a reservoir of their

teachings.”®

Commentary Part One, pp. 122-124 and 146-148, We do know that R. Hai had great respect for R. Hushiel and
attempted to contact him in Kairouan. See Ta-Shma, Talmudic Commentary Part One, pp. 123-124. The perception
of the Rif-Rabbenu Hananel bridge to Babylonia appears to have been widespread in Ramban’s day.
In any event, two facts are important for the argument in the text above. First, there is no doubt that Rif received a
reservoir of geonic teachings from R. Hai Gaon. Second, there was a perception both in northern France and in
Andalusia that Rif had a direct master-disciple relationship with disciples of R. Hai.
76 Ta-Shma, Talmudic Commentary Part One, pp. 125-126:
12 TY,N21T N2 NT'RALIWIN'A 2 NN TINY DX 01NN 0N'WIN' 1,98120 1227 WAl DRINAD 'Y 12 1T W 0y
1727,0'91X1 M7 DIIY NINIPRN ARY NNINY L, 'RN 1772 NN WP DR 237 N1XNY 122 IpP'un DY DR NIRYY [N
.. .IINNIIIN NIIX2 2N 1A 25,9021 N1217' NN RN 27 1272 2'MYn? 1277 .. TINYNN NEI0Y Moyl qoiw 170N winig
NIP? 12'2UNY T2 YD DX D'UTI 1IN 'R NI D'RYAY NN 21K 210 'WIN' 78120 1221 7w NN N21TA 2 T2 TV
" TIND TIDYIN DIIRAN DY 981N 12271 7Y IMIPI7NAN...IRD 20 NN pnyunn 98220 1227 wan IX 'R0 21 wnan
T Ta-Shma, Talmudic Commentary Part One, pp. 131-132:
NN PPT? |10 NI9pWN 122001 NETINNN NIFIDN 0'01 7V NIVIAPN, "IN NIA70 '12--NNT0N NRTNA 2IR--1117 N1
JINANN MY 2,922 072,01 [TIND RINW 78220 127 7Y NN (NIapua RpnT IR 12 i) imn anir nina nproa
And p. 137:
1227 7¥ 1ITM7N 0D NI0NN ‘97w ,'0a%N pnX! 1 %W NIa2nn 19021 ntxn [N"In] ny DM NApy DTN NITTINNN
D2 ,7N12N 12121 W91 910 2w IMIYN TINAD N2 ...98110 1227 DUT DK NI 0MYa DINRK XN 90 ...11921 TAZ1'78IN
NIAPYL 2 NY,M%YINM N7 90 R'AN DNAY D270 NINIPRA 1 ANINYT 01220 w1970 'wn'a NK 11T 1R UKD
...... 811N 11271 YW '0IN2190N 1312201 NP7 "M 2W NIAT (1230 DA .D2INAI 1119%Y 78110 1021 1T
And p. 150: Ta-Shma speaks of
19 2V [N1,12 VPIWAN 78110 1127 wIN'an NN 'a v [0, TINN2 28110 1227 wnta? 9"Nn 190 '2 NRtpn N2 npin
...NT 220 NI' NP'MYN DN NPT D7IN .17 TINNAL,7X812N 1227 20 X' O NIWUN,'/M2winm Tin%n? nain bniinn
78 see Ta-Shma, Talmudic Commentary Part One, p. 154:
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In fact, Moshe Halbertal has shown that Ramban divides the history of halakhah between rishonim and
aharonim. Rishonim for Ramban, refers to the geonic tradition culminating with Rif. Aharonim refers to
the post-Rif scholars. Ramban usually refers to Rif directly as “our great master” (rabbenu ha-gadol),

reflecting his special status as the bridge between the two eras. Halbertal writes:

NIN2NNIE, NP [I'Y] "DINnR™? "DRIwR" 2 NAIwNE NMD'Y NINAN YYD [IWKIN 12700 202 KN ("ann
9" NI NAIDI DINAN NIR N7712 DIWRIN NAIPN ...["Ann 22 02200 NIT2IN NWan 12101 NTAIY NINTD
% N270N NIAN2A VaImn 12t L, "20man 11201 0wt 1'ann %W w21 nainn 9'nni DRINan 7w qnn
TVY,9"MN MNKR D'RAN N2700 Y2020 TIN%NN w19 DX ["ann 1N "0nnnr" akima .onminaw 21 %v "amn

19w 1t

Halbertal also notes that Ramban’s periodization of the history of halakhah is designed to position the

Rif as the great, final act of the geonic era:

MAINNN ...ITNNIDON NAINNA 9NN 2W 21200 ITAUN 2V TR0 N2%200 NIT2IN NN ('2n70 DNIM 12 [9INN
12I'w2 9"MN %Y 97220 NIATR .DINNRD DNRIVYE,L9"IN1 DRIYRIN XD ANDYT ['1un "amnw nniwomn

80 AN'"W NN AX'N DA NI ,DIYNIN NI9IPN 7W NAI0A TRIVY N3 ]2 2V TR DIWRIY

Bernard Septimus, “Nahmanides and the Andalusian Tradition”, n. 81, notes that Rambam (Maimonides), too, saw
Rif’'s Halakhot “as the culmination and peak of geonic literature.” This, based on the following passage in
Rambam’s introduction to the Mishnah:
Wi, 0MNN NI IVINY WL, TIN9NN 72 wina 0N DNn TR R 721 K7 1INUIT 197 228 ,0'2000 D'WIN'9N DRINAD N2N
NI2701,N171Ta NI2%0 [122,NM2V1 DNAI NIV DNA NIAZ0 1092 DNIAN NAN [21.01'0aYN1 DX "2 NTIV INVINY

19,0712 DIPNA 12'90N 2"NT PNN' 13121 21Ta0 270 AWYY NI37001 .0N7ITE,XNAWA XNNX 21 NI701,NIRI0A NIA7NIE,NIVIL)

P09 1792w NINAWA 22 DN 11121221, NI1730 (AT 0172 0T 122012 02IXIN D'LAYNNI DP9 NIYVIN 72 017712 DN
72N '92 07722 DN N DRINAN 727 DXAN 72X .09 DIYA IWU7 1V N7 NIDUN NN KX DN 127 1Y K21, 1mTIp
WA 1M2TA [INALINA 72 NAIDN 11207 212" TINYNA AN (1220 NN, DN
9 Moshe Halbertal, By Way of Truth: Nahmanides and the Creation of Tradition (Hebrew; Jerusalem, 2006), pp.
90-91.
80 |bid, p. 93.
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Indeed, Ramban’s project of Rif-defense in the Milhamot and Sefer ha-Zekhut has a lot to do with Rif’s
connection to the Geonim. Throughout the Milhamot, Ramban repeatedly emphasizes Rif’s special
access to the geonic teachings and traditions. The phrase “rabbenu ha-gadol (Rif) ve-ha-ge’onim”

appears all over Ramban’s halakhic writings to refer to a Rif-geonic tradition.®!

Moreover, throughout his halakhic writings, Ramban will argue that we should rely on the Rif’s ruling

because of his special access to the geonic tradition. Consider the following examples:

“Regarding Ba‘al ha-Ma’or’s assertion that the geonic enactment was a temporary one: Our
great master [Rif] knows the geonic enactments better than any of us, and from his words it is

clear that the enactment was also for future generations.”®?

“For these [complicated] matters one needs a teacher, and our great master [Rif] received a
tradition from the Geonim...and R. Shimon, author of the Bahag, has the same position and
Rabbenu Hananel agrees with it, and since this is a received tradition, we accept it with open

arms...”%

81 For a some examples, see Milhamot Eruvin 31b, Pesachim 20b, Yoma 2b, Bava Metzia 22b; Sefer ha-Zekhut
Yevamot 34a, Gittin 18a; Hiddushim Shabbat 133b, Eruvin 46a, Pesachim 7b, Rosh Hashanah 32a, Megillah 21b,
Mo’ed Katan, Ketubot 18b, 100b, Gittin 82a, Shavuot 41a, Hullin 88a, Niddah 42a; Torat ha-Adam ‘inyan ha-keri‘ah
s.v. ‘od katav, ‘inyan ha-avelut s.v. ve-i kashi’a, s.v. aval rabbenu.
82 Milhamot Ketubot 27a:
1212 1'2TA1122120 NI DRINAN NAPN VT 2T 21T 12120 X270 NN YW DR N2 NIpNY 2T n"nua nxw nni
PN NN
83 Milhamot Shabbat 48a:
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“It would appear from the Talmud that [the license to bathe the infant in hot water] applies only
after the circumcision... nevertheless our great master [Rif] possesses a tradition that he

received from the Geonim that [this license] applies even before the circumcision.”®*

“This is the received tradition of our master [Rif] and all the Geonim.”%°

“[The right ruling] is like Rif, and R. Aha of Shabha rules likewise, and it is a consensus and
received tradition from the Geonim. And do not mingle with those who [interpret the passage]

differently.”8®

Furthermore, one of Ramban’s overarching strategies in the Milhamot is to show that Rif’s rulings are
grounded in the commentaries and rulings of the Geonim.®” In doing so, Ramban shows that the attacks
of Rabad and R. Zerahyah are leveled not at Rif but at the geonic tradition. Moreover, Ramban believes
that by revealing the geonic foundation of Rif’s rulings he is extending the authority of the geonic
tradition to the rulings of Rif. The following examples capture Ramban’s attempt to ground Rif’s rulings

in the tradition of the Geonim:

84 Hiddushim Shabbat 134b:
N2'MN INKY 12 N02'0N 197 2 NY N7 [22017'V 20T XNANINT DI ['97T 0700 0TIR 228 0700 1NN XPITTAR NN
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8 Hiddushim Niddah 48b:
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86 \Milhamot Hulin 4a:
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87 |saac Unna, Rabbi Moshe Ben Nahman, pp. 46-47, seems to make this point:
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“I will copy here what Rabbenu Hananel wrote in order to make known and reveal the position
of the Geonim... to show you that the Geonim were well aware of Ba‘al ha-Ma’or’s proofs and
nevertheless were unperturbed by them... And all the Geonim are unanimous [in this ruling],
and this ruling is clear in their codes and responsa... Thus | have explained our Mishnah

according to Rabbenu Hananel and Rif.”®

“l am astonished [that Ba‘al ha-Ma’or would write this] for it is known that all of the Geonim
agree [to this principle].... And Rabbenu Hai Gaon writes as much, as do all the early Geonim and
most of the recent ones... And Rif writes in a responsum [the same rule]... and this is a famous

and well known position of the Geonim.”®

“My interpretation is correct, and such is the position of all the Geonim.”%°

“With this, we have additional support for the words of our master [Rif] and the Geonim...”*?

88 Milhamot Ketubot 47b:
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89 Milhamot Shevu‘ot 27a:
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90 Milhamot Shabbat 9a:
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91 Sefer ha-Zekhut Yevamot 34a:
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“And both Rabbenu Hai Gaon and Rif, the pillars of Torah upon which the world rests, agree to

this [interpretation].”%?

“The rishonim (i.e. Geonim)® rule in accordance with our master [Rif]... And such is the

consensus of all the Geonim, and so writes Rabbenu Hananel...”®*

“[Ba‘al Ha-Ma’or] shut his eyes to avoid seeing the words of the Geonim, so that he could attack
the words of our master [Rif]. For they all (the Geonim) hold this way... And Rabbenu Hananel

also explains it this way, and it is also written in the Bahag like our master (Rif)....”*

“Such is the ruling of all the Geonim and our master [Rif].”%®

“Ba‘al ha-Ma’or must not have heard the words of the rishonim (Geonim), nor did he see the
rulings of R. Yitzchak ibn Giat, nor did he find [the ruling of] R. Mari Gaon. Nor did he read the
responsum written by Rabbenu Hai Gaon in its entirety--he read only a portion of it, [ignoring

the rest] so that his complaint would be exclusively against our master [Rif].”*’

92 Milhamot Shabbat 24a.
D'V (122 DZ1VUN IWX NN TRV 097K NN 12271 [INA NN 1227 112001
93 Moshe Halbertal has shown that Ramban consistently and systematically uses the word “rishonim” to refer to
the pre-Rif geonic tradition. See the discussion in the text above.
94 Milhamot Shabbat 11a-b.
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95 Milhamot Rosh Hashanah 8b.
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96 Milhamot Pesachim 26b.
9"T12'271 D1IRAN 72 17709 |21
97 Milhamot Pesachim 26b.
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Thus, at least one important dimension of the Milhamot is Ramban’s attempt to call attention to the

geonic foundations of Rif’s Halakhot.

Defense of the Geonim in the Milhamot and Sefer ha-Zekhut

Further, a careful examination of the Milhamot and Sefer ha-Zekhut shows that Ramban’s interest in the
Geonim goes beyond demonstrating the geonic foundations of Rif’s thought. Ramban’s consistent
engagement with the geonic corpus is much more than a strategy employed in the service of Rif-
defense. In many cases, Ramban appears more interested in defending the geonic tradition on its own

terms rather than defending Rif or the specific ruling of Rif at issue.®

Consider the following examples from the Milhamot:

“The objections of Ba‘al ha-Ma’or have now been invalidated, and the words of the Geonim are

799

upheld.

“And regarding Ba‘al ha-Ma’or’s approach... with it he has unbound a permanent bond, [a

principle] that is a received tradition and a consensus from the Geonim.” 1

DIIWKR 7Y 1T YNA? 1N2T7 1N 'uniw X212"T 1INRN 2022 1N 0 22 20 'NwWN N NI
98 Chavel appears to have made this observation in Chavel, Rabbebu Moshe Ben Nahman, p. 89:

.01INAN 7V NN 2V nann X' "NimNn" 190 NN TIV YN NN

99 Milhamot Bava Batra 74b.
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190 pmilhamot Sukkah 3b.
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“What can we do for [Ba‘al ha-Ma’or, who talks only] so that his spit won’t become stale in his

101

mouth,™" for he has come to dispute the words of all of the Geonim... without any proof or

support.”102

“There is no room for this debate, for the books of the Geonim are more credible than his (Ba‘al

ha-Ma’or’s) books.”103

“Perish the thought of modifying the position of the Geonim in such a clear ruling, one that is a

consensus in all of their works.”%*

“The knowledge of the Geonim was greater than our knowledge. They knew what they were

talking about.” 10

“The tradition of the Geonim is dispositive.”1%

“Rabbenu Sherira and his son Rabbenu Hai, who[se rulings are binding] like [a decision rendered

7107

by] the majority of the Sanhedrin, [hold this way].

101 Ramban’s insult is based on Nazir 59b. See the girsa of Shitah Mekubetzet there s.v. amar.

102 pjithamot Rosh Hashanah 12a.
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103 pjilhamot Bava Batra 74a:
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104 Sefer ha-Zekhut Ketubot 26b.
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105 Sefer ha-Zekhut Gittin 38a:

NMNXY NN VT 0N DNYTA N2NT DIIRAN NYUTI

108 pjilhamot Berakhot 35b.
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107 pMilhamot Ketubot 21a:
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The centrality of Geonim-defense to the Milhamot project is also evident from Ramban’s introductions
to the Milhamot. These introductions support the thesis that the Milhamot is at least as much about
defending the geonic tradition as it is about defending Rif as an individual (and his rulings). In the

introduction to Milhamot 11,'°® Ramban characterizes it as a work that

“explains the words of the ancients (pl.) and will raise up the rishonim (Geonim)% (pl.) who
have been abandoned, men who are pillars of Torah study, and who are the foundation of its
chambers, and [who are] windows into its secrets, men who are worthy of being called divine

angels.”10

108 0ded Yisraeli has argued that this portion of the introduction, which Chavel published as part of the
introduction to Milhamot Il, is really the Hebrew introduction to Milhamot | (See Yisraeli, Intellectual Biography, p.
48n.25):
11N2,'N NINNYN 1907 NNTPN) 2u1IVY NITNNAL,NIDNA N20N 2V NINN%N'N NNMO1 QX121 0'0I9TA NINAIM NINTPNN My
M2 NNRD ANTPNN WNNA UNKD NN (' N Nimn7n 1907 nnTpn') NNR NRTPND INAM (TN-N 'nu,8,1"am
,0W) ' "NImN "N 2w IR P7N7 NnTpn "An1n 2N X7 NN an' 1Tnnn 0nn,iann Y v pn? anTpn v aimy
NNNIQ NNRN X1 NINTPNN M NI2172 2010w T 70 X21NN 201N NDI1AY 1102 DRIWKRIN D197 1N 071N .(1 nun
0'7'N2 NNNI9— 2w P7NN NNTPN— NINRNTL[IWRIN 2707 nnTpnn X'-N0E (N ') 'Nawnnn NNl niwnia' 0'7'na
(am "nu) "...2"T MN1 2 nwn NN’
Indeed, the flow of the introduction supports Yisraeli’s conclusions. For the ease of referencing Chavel’s edition, |
use Chavel’s division, but | will make a note of the true chronology where it matters for the substantive argument
of the dissertation.
109 See Halbertal, By Way of Truth: Nahmanides and the Creation of Tradition (Hebrew; Jerusalem, 2006), pp. 90-
91.
"0 Kitvei Ramban I,p. 412:
NRI7NENMTNY NIIDALL,NINND TIN7N2 D'TINY DNY D'WIRND (1,001 DIIWRY NINRIWIEL,DMTIPN N2T INAD ...0TH 1900

.D'MZN 1IR71 NIPNY DUINT DN WK ,NNN0Y
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Later in the introduction to Milhamot Il, Ramban again suggests that the work is about more than just
Rif: “For | have come [in this work] to argue in defense of our great rabbi and the words of the rishonim

(Geonim).”111

Ramban’s allusive Aramaic poetic introduction to Milhamot | may lend further support to the centrality

of the Geonim to the Milhamot project. There Ramban explains that

“We will not be biased in [Rif’s] favor, but we will take up our pen, to defend a respected elder

of talmud[ic scholarship].”*2

Immediately following that declaration, Ramban appears to offer an explanation for his defense of Rif:

“For our Torah is vast... it originated from Sinai, and its content has not changed (i.e. has not
been corrupted), for its content and wisdom has been handed down [from generation to

generation] by elders.”!13

Since the lines both immediately preceding and following this statement clearly refer to Rif’s work,**
Ramban leaves us with the impression that his defense of Rif is motivated by the fact that the tradition,

handed down from generation to generation--from the Amoraim to the Savoraim to the Geonim to Rif--

"1 Kitvei Ramban I, p. 414.
.DIIYKRIN NATE21TAN 210 2V NIAT TN%2 0K 1R 1an

12 kitvei Ramban I, p. 409:
NI W'WHI,10 1237 wINYDT, 10! D'V D12,10' N7 |'anl
113 Kitvei Ramban /, p. 409:

.N120I K122 'R 120 |NT 1MW X2 XN231IMY 120 01N N7 T,02 K21 '%Wn LKA 0N 231,820 'NNINT
"4 The lines immediately following the one cited in the text above refer to the Milhamot as a defense of Rif, and
right after that Ramban returns again to Rif:
LIAR 2V [IMAaNI ...XIND NNIZWT, XN 12 RINT..LRIND 22 X221,7'0 92 w1%11,7'N 22 1wan? ,1'ma 9y 110 ..'N7K8 11 11aN
.NIYA NUTING [N PN, NN n N1

These lines clearly refer to Rif.
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has not been corrupted. Ramban’s poetic introduction to Milhamot | thus suggests that the special role
of the Geonim in transmitting the received tradition from the Amoraim to the north African and Sefardic
scholars of the tenth and eleventh centuries--among them Rabbenu Hananel, Rabbenu Nissim, and Rif--

is the background against which the Milhamot project should be understood.

To briefly summarize the analysis of this section: | have argued that Ramban’s defense of Rif in the
Milhamot and Sefer ha-Zekhut was more than a defense of Rif. Ramban saw Rif as the heir of the geonic
tradition. Indeed, the Milhamot and Sefer ha-Zekhut very often dive deep into geonic literature to
unearth the geonic foundation of Rif’s rulings. Furthermore, in many instances, Ramban’s goal is to

defend the geonic position, rather than the particular ruling of Rif.

This analysis suggests that Ramban’s motivation in undertaking the enterprise of the Milhamot and Sefer
ha-Zekhut is better understood as flowing from his desire to defend the geonic tradition than from a
sense of allegiance to Rif.?'* It was Rif as the contemporary, and most prominent, embodiment of the

great geonic tradition that explains Ramban’s project in the Milhamot.1®

115 Recall also Chavel, Rabbi Moshe ben Nachman, p. 89:
.D1IINAN 7Y NN 2V 012NN KD NINNYA 190 NI TIV 'Y NN
116 Recall Halbertal, By Way of Truth, p. 93:
9" %Y 27230 NITX ....IT NMIDD'N NAINNA 9"MN 7Y 121200 1TRYNR 2V TD71 12700 NIT2IN DX 'Ann ONIN 12 91NN
L NIN'Y TIN X' D2 RIN,DRIWRIN NAIN %Y NAI0A TAIVY 'MW 72 2V TN DRIWRIY? 12w
My analysis in this section, and my conclusion that Ramban saw the Rif as the contemporary embodiment and
culmination of the geonic tradition, has important ramifications for how the history of halakhah perceives Rif’s
relationship with the Geonim. There is a recent school of thought that sees Rif as an antagonist to the geonic
tradition and one of the figures responsible for freeing European halakhah from geonic hegemony. Consider, for
example, Haym Soloveitchik, “Rabad of Posquieres”, p. 12, who writes:
“R. Isaac of Fez had discarded the Geonim before him. He had attempted to decide the Talmudic
controversies independently of their (i.e. the geonim’s) writings, but there is little indication that he

essentially understood those controversies differently. There is no evidence that he read the sources
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It will be illustrative to contrast my characterization of the Milhamot project with Septimus’s
characterization of it. For Septimus, Ramban’s interest in the Geonim derives from his devotion to the
great figures of “Spanish halakhah.” On Septimus’s account, Ramban took interest in the Geonim

because the geonic-north African “tradition must have seemed especially ‘Spanish’ with Spanish Jewry’s

afresh, or that he sought to expand the traditional perimeter of Halakhic concerns. Unable to pose a
positive alternative, Alfasi’s dislodgement of the past could not succeed.”
This formulation is neutral in its portrayal of Rif as approaching the Talmud with the categories of the Geonim, but
quite radical in its characterization of Rif as someone who “discarded the Geonim”. This characterization is directly
in tension with my portrayal of Ramban’s conception of Rif. In any event Soloveitchik doesn’t offer any evidence to
support his contention and in a footnote (n. 9) he quickly disavows responsibility for the claim:
“Rabbi S. Abraham once remarked to me that a good deal of Alfasi’s importance is his removal of the
Geonim and a great deal of the point of the Sefer ha-‘Ittim is their restoration. For all other remarks in the
paragraph | bear full responsibility.”
It bears mentioning that the inference from the remark to the conclusion in the text does not follow. It is quite true
that the Rif removed the Geonim from the discussion in that he does not explicitly cite them in his Halakhot.
Perhaps this was quite instrumental in freeing talmudic discussion in later generations from the Geonim. But it
does not follow that Rif himself “decided the talmudic controversies independently of their writings.”
Isadore Twersky also appears to have been under the impression that Rif was instrumental in diminishing the
influence of the Geonim. He writes, in his Introduction to the Code of Maimonides, p. 9:
“Maimonides’ dissatisfaction with the Geonim is clearly mirrored in his praise of R. Isaac Alfasi, whose
Halakhot, by calculated and consistent omission or skillful use of understatement and nuances of
formulation and emphasis, diminished the import and impact of Gaonic writing.”
Once again, my analysis of Ramban’s portrayal of Rif’s (and his Halakhot’s) relationship with the geonic corpus is in
tension with Twersky’s view. It is possible, however, to distinguish, as before, between the extent to which the
Halakhot were grounded in geonic rulings and the impact, on later generations, of the work not explicitly citing the
geonic writings. Still, Twerky’s formulation suggests that Rif intentionally sought to diminish geonic influence (“by
calculated and consistent omission or skillful use of understatement and nuances of formulation and emphasis...”).
He also seems to think that Rambam praised Rif for diminishing the geonic influence. If this is correct, then it
would turn out that Ramban and Rambam had opposite perceptions of Rif’s relationship with the Geonim.
For portrayals of Rif more in line with my analysis above, that emphasize Rif as incorporating geonic rulings
throughout his Halakhot, see Aptowitzer, Mavo Ravyah, p. 372, and Ta-Shma Talmudic Commentary Part One, pp.
148-151.
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entry into Europe and confrontation with Franco-German halakhah.”'” On Septimus’s view, Ramban
culturally identified with Rif, but because the Geonim constitute an important dimension of Rif’s
halakhah, Ramban became interested, by extension, in the geonic tradition as well. Septimus concedes
that Ramban’s introduction to Milhamot Il reflects a “consciousness of defending a tradition rather than
a single authority,” but for him, this speaks to the Geonim as incorporated into the Spanish tradition.!®

According to Septimus, Ramban was interested in the geonic tradition because it seemed Spanish.

My analysis suggests that for Ramban, the Spanish-geonic relationship runs the other way. Ramban was
primarily motivated to defend the geonic tradition, and his defense of Rif stems from his perception of
him as the culmination of that intellectual tradition and its greatest, most recent exemplar. This
characterization--against Septimus’s--is additionally supported by the fact that Ramban has little interest
in figures who would be the natural heroes of Spanish learning such as Ri Migash, Rambam, and Ramah.
Even Septimus is forced to concede that “there is an element of real conservatism in Nahmanides’
defense of the ‘ancients’... evident in the fact that his attitude toward more recent Spanish scholars like

Ibn Megash and Maimonides is not nearly so deferential as it is to Alfasi and the geonim.”!

Indeed, Ramban’s commitment to the geonic tradition in his other works, especially in his Hassagot to
Sefer ha-Mitzvot, the Hiddushim on the Talmud and Torah ha-Adam, reinforce the thesis that Ramban
was committed to the geonic tradition independent of any sense of allegiance to Rif and Spain.!?° The
next section discusses Ramban’s Hassagot to Sefer ha-Mitzvot. After that, | discuss the prominence of

the geonic tradition in the Hiddushim and Torat ha-Adam.

mr Septimus, “Nahmanides and the Andalusian Tradition,” n. 81.

18 bid.

119 Septimus, “Nahmanides and the Andalusian Tradition,” n. 83.

120 T3-Shma’s Talmudic Commentary Part Two discusses the Rif dimension of Ramban’s Milhamot and Sefer ha-

Zekhut but, strikingly, seems unaware of the geonic dimension.
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Hassagot to Sefer ha-Mitzvot: Ramban’s Defense of the Author of Halakhot Gedolot

(Bahag)

Ramban’s Hassagot to Sefer ha-Mitzvot, written much later in his career, is Ramban’s third work

dedicated to the defense of the geonic-Rif tradition.??! Rambam’s enumeration of the mitzvot, and the

121 That the Hassagot were written late in Ramban’s career is evident from his introduction to the Hassagot, Kitvei
Ramban |, p. 419:
..1IT 121212 119 Y INTT WD 01N
See Chavel’s comment there, n. 31:
NPT NYY 2N2 N 190NW 127 1M
Moshe Halbertal also assumes that the Hassagot is a late work. See Halbertal, By Way of Truth, p. 79, where he
refers to the Hassagot as the 17w DIpT AN,
But see Oded Yisraeli, Intellectual Biography, p. 52 n. 34, who argues that the phrase refers to the stage in life
when one’s hairs begin to turn white:
MY NI%Y7 200 2170w nUw1 1210, "1pT 1212 129 20 INNTIwN] DIt
This would suggest that the Hassagot was written closer to middle age. But | remain unpersuaded by Yisraeli’s
suggestion. First, even if Yisraeli is correct that the phrase indeed refers to white hairs, it is not clear that it should
refer to the moment of transition when hairs begin to turn white. It may refer to the (much later) stage in life
when the hairs of the face are fully white. The relevant imagery, on this interpretation, is the white hairs that
radiate like stars from the darker backdrop of the face.
Second, the phrase may not refer at all to hairs/stars “emanating from one’s face”. Zarhu al panai could refer to
“stars of old age shining down onto my face (from above).” In this rendering, the phrase would refer to the
emergence of stars in the evening as a metaphor for twilight, meaning that Ramban has entered his twilight years
(see for example Job 3:9).
The most likely interpretation, in my opinion, is that “zarhu al panai kokhvei zikunai” refers to Ramban’s eyes
which glimmer on his face. Accordingly, the phrase should be rendered, “and today, when my aged eyes (i.e. dim
eyes) flickered on my face...”. This interpretation fits elegantly with the end of that same sentence where Ramban

writes about “seeing” (lit. being shown) the manuscript of Rambam’s Sefer ha-Mitzvot: “her’ani Hashem ve-hinei

lefanai ma’amar ve-sefer...”
Note that Rivash (Responsa no. 44), uses the same metaphor and a similar phrase to refer to his eyes (“my eyes lit

up upon receipt of your letter”):
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foundational principles upon which his project was built, directly challenged Bahag's system. To make
matters worse, Rambam’s language at times goes so far as to ridicule Bahag’s learning and scholarship.
Rambam’s project, escalated by his style and language, antagonized Ramban, for whom Bahag was a
towering figure. For Ramban, Bahag is an exemplar of geonic learning and tradition, and he authored
one of the most important and influential codes of the early geonic period.!?> Ramban cites Bahag’s

rulings countless times throughout the Milhamot and Hiddushim .**

In his introduction to the Hassagot, Ramban characterizes the work as a continuation of the project he
began in the Milhamot and Sefer ha-Zekhut--notwithstanding the fact that the Hassagot has nothing to
do with Rif. Ramban devotes the opening lines and about half of the entire introduction to describing his
earlier project defending Rif and Geonim and explains, in great detail, how the Hassagot is a direct
continuation of that project. Let us closely examine Ramban’s language in the introduction to the

Hassagot.

The introduction opens with Ramban referring back to his youthful commitment to defend the rishonim

and Geonim.

DM2ATI DNWIM DNIAN 07190 NA%1VN 2210 NPAN 721 021271 1M NI NTINN NNARD R ARIPIN (2 0NaN 1217 "N
DIWNI AWINI WIN NYYUN .INX 11X 1011 01 NI'AWNA DY ppith DY 20T 'NI9ND .2awnal NYTA DN'9X 7V DT

191 11012 NS 25 VANIT 9N NINAIN .220' NUTI 2'WN NN DNIN 2'Wpn PTX NIYIENNAR 12T 20 72900

If Ramban is using 11212 in the same way, he would be referring to his eyes of old age, meaning his dim eyes. See
Bereshit 48:10: |t 1722 78! 12'WI, which Ramban might be working off when he says 1pt 12210.

122 see Robert Brody, The Geonim of Babylonia and the Shaping of Medieval Jewish Culture (New Haven, 1998), pp.
223 - 232.

123 For the Milhamot, see Shabbat 16b, Shabbat 50a, Rosh Hashanah 7b, Pesachim 7b, Pesachim 19a, Pesachim
24a-b, Mo‘ed Katan 2b, Mo‘ed Katan 14b, Yevamot 34b, Bava Kamma 37a, Bava Batra 17a, Bava Batra 72b,

Sanhedrin 17b, Hullin 40a. For the Sefer ha-Zekhut, see Yevamot 2b, Yevamot 13b, Yevamot 24a, Yevamot 36a.
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“From my youth [I was committed to this pursuit] and through my old age | will not put it down,
| have remained resolute throughout, | will not neglect [my commitment] ... to defend the
rishonim and to explain the words of the Geonim, for they are the pillar and cornerstone of our
Talmud study. They are the ones that have guided us and taught us. They set us in the ways of
the Torah and its paths. And from them we inquire of earlier scholars which road we should

travel (i.e. how to decide halakhah).”?*

Two observations are noteworthy for now. First, Ramban connects his present Hassagot to the projects
of his youth (Milhamot and Sefer ha-Zekhut). Second, Ramban characterizes this overall, lifelong project
as one that set out to defend the rishonim and Geonim. Here we should bear in mind Halbertal’s

observation that Ramban uses the word “rishonim” to refer to the Geonim.'?

Immediately following these lines, Ramban provides a vivid description of what motivated him to write

the Milhamot earlier in his career:

And behold, in recent generations hordes and hordes of clever scholars, roaring like lions and
beasts, come forth with objections and arguments to destroy the temple of wisdom (erected by
the Geonim and Rif), and in their hands they wield a double edged sword... to kill wisdom that
should not die and to give life to ideas that should not live (i.e. their novel rulings and
interpretations). They grasp with loose hands at uncertain rulings. They attempt to revive stones

from the dust piles--but they are unsuitable.

124 Kitvei Ramban |, pp. 418-419.
wI9%1 DIWNIN 2V NIDT N7 ...NINNITR K21 MPTNN MTA,NINMIN X7 NAWIENIPT TU DA NININ NN [LANT AR 17T 1IN
1178 DNNILD7'AYI1 NIINN 1217 2V ,121ITNynY 0N L117%10 1NN WK 0N, TINYIENIS TINYNN TINY2 117 DN 12 .01INAN NAT
.2 N2%7 NN T AT 'N,D%1V NIAMaY

125 Halbertal, By Way of Truth, p. 93.
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And |, the smallest of my tribe and the humblest of my clan, | was in my prime years, and |
heard a holy being speaking (i.e. Rif), he composed a [precious] work, golden and full of jewels.
But then behold a high ranking officer (R. Zerahyah) emerged rearing, to uproot, to pull down,
to destroy, and to break [Rif’s precious work apart]. So | wrapped myself in the zeal of the
almighty God, and He gave me the power to discern and to understand. | examined the books
that he authored, | listened [to what he had to say] and | [quickly] realized that what he says is
inaccurate [and improper]. So the spirit inside me pressed me [to defend Rif], and throughout
[this project] | was supported [to keep going] by [Rif’s] righteousness, until | was able to restore
the Torah to its proper dwelling place (i.e. the Rif-geonic tradition), and rebuild it on its

foundation.”1%®

Ramban then seamlessly transitions to his current project of the Hassagot:

“And today, when the stars of my old age shine down on my face, God showed me and behold

before me was a treatise and a book [Rambam’s Sefer ha-Mitzvot]... and he too rages against

the rishonim, roaring like a lion...”*%’

126 Kitvei Ramban I, pp. 418-419.
w1921 DRIYNIN 2V NIAT TAYY ...0IN1ITR K71 MPTNN MR ,NINMAN K7 N2'WI NPT TY DAL NINIX N [UAN1AND 17T 1IN
1178Y DNNIL,D7' AW NINN 21T 28, 0ITNYNY 0N L1171 1NN WK 0N, TIRYENIG TINYNN TINYA 137 0N 12 .01INAN AT
D'N2 D'NAY 211 NIMK NARY ,011INJNN 0712 DRIINN DAINN DRNNRD NNITA NINE.N2 N2%7 N2AI0N T AT IR ,D71V NIAM1Y
DMAT NI'NY1 NAIMINN N7 TWR NINJN N'MNY7 .NIMNNY%1 NnY% Ni'ala 11N 011l .NIra%n7 Nt Ninan 2'an? ,nirni nivipa
19981 77N 1AW [DPN 1IN .NIDNY NRNEIQUN NINAYA DRAND NN I1NY,NI9911 NIXZNA NS 0T IPTNY .NAMNN K7 TR
TIANNY? YIN271 WIN17 ,023N10 DRIWRIN DIYN TN N3N0 012139 201 20T ,1277 WIT)H TAR NUAWNKIL'AIN M M
[2 X7 UNWNI '"MAWHN,1N2N TWKR 01901 M1 .NIRTY 0121 VINW? DITR 7 [N NINAY 0M9R M1 NINGD 'Mea? awyi
.N7N 2V NN1231 N R1IDINY NINN MITNN WK TV, 1IN0 KD INPTNI NP 202 NNt AT

27 Kitvei Ramban I, pp. 419-420:
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Note how Ramban integrates the Hassagot project with the Milhamot. He opens this passage with the
conjunction “he too rages against the rishonim,” conjoining R. Zerahyah’s Sefer ha-Ma’or with
Rambam’s Sefer ha-Mitzvot. Moreover, Ramban unifies the Milhamot and Hassagot--two very different
types of work--under the single banner of works that counter those who “rage against the rishonim”,
despite the fact that the Milhamot is organized around defending the rulings of Rif while the Hassagot

sets out to defend Bahag.

The introduction to the Hassagot is quite explicit about its purpose to defend Bahag and the Geonim:1%®

“[Rambam] too rages against the rishonim, roaring like a lion, bringing proofs that the Bahag, R.
Shimon (Kayara), was barely able to see (comprehend), was unable to stand on his own feet,
that a thick fog [obscured his vision], that he [must have] counted the mitzvot and enumerated
the laws with his eyes shut and his hands tied up, that he made basic errors [and] obvious

mistakes. [But] in reality [Bahag] was a towering giant, incomparable in dignity and greatness...

.NTAN 22 %20 ) 0TPEIN NIV NNAR ,19YW NNKR [N 1901 INRA 1297 D3R 1IRIN IPT 1210 119 20 INT IR DRI
%V IIRN2 200 DA1LIARY T PINT PINTTIRXA' M PINY PIRY,[MNEPN Y7 ' 1YL (112, 217a01 %20 2170 217 1an
..N'272 17 DANY NN DIYRIN
128 Kitvei Ramban I, pp. 418 - 420. The first part describes how he has remained steadily committed to his project
from his youth through his old age. He then proceeds to describe his earlier project of the Milhamot and how it
relates to the Hassagot.
12,NINITR 871 MPTNN MTAL,NINMIR K7 NA'WI NPT TV DA ,NININ K7 N2 NPT TY DA ,NININ R [DANTARD 1772 11vIN
N1 M 1978 7T DAY [DPN IRILL.OIRAD NAT 1971 DRIYRIN 2V NIDT TAY7,N1N2Y 1NN DJNIE,NINg! 121 2219
M1 ,712w71 TANNY YINA21 WIN17 ,003N00 DRIWRIN DWN TN N201,1200 0119 271 20T,12TA WITH TR NUNAWNI'aIN
,'ANPINN 102 NN, AT |2 K7 YVNWKRIEMAYHN,NAN IR DN901 M1, NINTY DWW VAYY DRITR 7 |N1,NINAX N NNIp
NIN1 N 1IN, 1IIPT 12212 19 2V INTTIWKRD DINIELNYN 2V NN121E N K1I0IR7 NINN MITNN WK TU,'1IN2NA0 R INPTNI
VU 270 DAl ...|"V1 N 17 'R,V 122, 21Ta01 1XAN,21TaN 2717 112N ,0TAN 122 730 3p', 0T I NpR NNAaN, 192

ANNN' DRIYRIN
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no difficulty eludes him. [Therefore] | was moved to argue in his defense, to inform the Rabbi

[Maimonides] that he failed and did not succeed [in his critique of Bahag].”*?°

Immediately following this passage, Ramban explains his project as reflecting “his want and passion to
be a student of the rishonim, to uphold their words and support them, to adorn myself with their
teachings...”*3® As we saw earlier, Ramban typically reserves the word “rishonim” to refer to the

Geonim.

Within the body of the Hassagot we also find Ramban emphasizing the geonic tradition:

“l have not seen a single one of the rishonim offer the interpretation [that Rambam attributes to
Bahag]... Surely Rambam saw what Bahag wrote there... and such is the view of R. Aha of
Shabha in the She'iltot, and it is also explicit in the rulings of Rif, and this is the position of all of

the Geonim”.3!

“l am astonished that the Rabbi accuses Bahag without first looking to see what he wrote. Even

if the Rabbi were responding to a young student it would only be appropriate for the Rabbi,

129 Kitvei Ramban |, p. 420:
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130 Kitvei Ramban I, p. 420:
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131 Hassagot, Shoresh 9:
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given his learning and moral stature, to first read and consider what the student wrote. All the

more so when he responds to one of the great Geonim and accuses him of being confused.”3?

“We have now clarified this position according to the view of the rishonim [Geonim].”*33

To summarize, Ramban’s introduction to the Hassagot clearly states that the Hassagot is a direct
continuation of the Milhamot and Sefer ha-Zekhut--even though Rif plays no role in the Hassagot.
Ramban opens the introduction with a recap of his earlier work, and he asserts that the Hassagot is
driven by the same motivation. Moreover, Ramban describes the entire, joint project--the Milhamot and
Hassagot--as driven by his commitment to defend the rishonim and to explain the words of the Geonim,

where the word rishonim is most likely intended to pick out the Geonim.

This analysis puts additional pressure on Septimus’s theory that Ramban’s defensive projects were
motivated by Spanish loyalty and his identification with the Andalusian tradition. Indeed, Septimus
concedes that the Hassagot does not fit neatly into his argument, and he goes so far as to attempt to

explain away the Hassagot as a different type of work, incompatible with the project of the Milhamot:

“Nahmanides did defend the geonic Halakhot Gedolot against Maimonides in his Hassagot to
Sefer ha-Mitzvot. But one senses that Nahmanides seized upon this project more as an
opportunity to engage in fresh and wide-ranging exploration of fundamental issues not treated

in his earlier works.”3*

132 Hassagot, Shoresh 14:
NN ONIE.772 0N2 DA K211M2TA 22N0! K7 NNY, 1'%V WIan' NID%0N 7V27 D'WR'Y X291 X290 200 20 X291nn1 nnn N

2172 2V 12'wN2 AW 72 12 21200071 KINN T'N7NN 1R 72N0N7 M0IN 112271 INN2NY 2730 IR D'TN2N0N [0 TR 7V A'wn
.1"M2T2 NINIZN NI2%NN 2U2 N21A 72N .017W1 0N 23Wn 17120 |0 1IN2AwN!TINIR D'WR'T D1IRAY

133 Hassagot, Shoreh 9:
JIP7N INT 222V 21N NN D712 NNJ0NT,DIIYNIN NYUT 2V ITY nDWN 127712 1'way

34 Bernard Septimus, “Nahmanides and the Andalusian Tradition,” n. 83.



64

But Ramban’s own description of the Hassagot as a continuation of the project he began in the
Milhamot; his characterization of the Milhamot, in his introduction to the Hassagot, as a work that
defends the Geonim; and the internal evidence within the Milhamot indicating that Ramban was deeply
engaged in defending the geonic tradition all suggest a unifying theme: Ramban set out to uphold the
geonic tradition and to defend it from its twelfth century critics. Indeed, Ramban’s commitment to the
geonic tradition extends beyond the Milhamot, Sefer ha-Zekhut, and the Hassagot. As the next section
demonstrates, the Geonim and their rulings constitute an important component of Ramban’s other

halakhic writings, especially the Hiddushim on the Talmud and Torat ha-Adam.

Geonic Legal Precedent and Defense of the Geonim in the Hiddushim and Torat ha-

Adam

In addition to devoting three works to the cause of defending geonic-Rif halakhah--the Milhamot, Sefer
ha-Zekhut, and the Hassagot--Ramban consistently defends the rulings of the Geonim throughout his
Hiddushim on the Talmud. In the Hiddushim, Ramban often compares the views advanced in the
revolutionary commentaries of northern France and Provence with the literature of the Geonim and
rebuts the former when they conflict with the geonic tradition. A careful study of Ramban’s Hiddushim
on the Talmud shows that an important dimension of Ramban’s own talmudic jurisprudence is restoring

the centrality of geonic precedent. This observation is consistent with Moshe Halbertal’s conclusion:

DNMITAY 2V N2aN D1'MIVY ,T'aNIN1INGD 201,000 DY NI ["ann TNt 0Tnirmn 0niann v qon”
'R0 2w DNMIRan NN NNIT ['2nn [N 0'yan NNYY DX TIN7NYT 'wITNA ['UNn RXN', 9" N1 011NN 7w

135 "piiNani 9NN YW DNMImy N2y, 7"arnt,on 10

135 Halbertal, By Way of Truth, p. 81.



65

Ramban consistently upholds the geonic tradition as dispositive in resolving interpretive disputes.!3¢
After citing a French or Provencal position that disagrees with the geonic one, Ramban will offer the

following type of conclusion:

“The received tradition of the Geonim is decisive.”*¥’

“The received tradition of the gaon is decisive.”**®

“It is not necessary for me to argue this point, for the tradition of the Geonim is decisive.”!3°

“Heaven forbid that | would disagree with an enactment of the Geonim, for who am | to
disagree and differ on an issue that was practiced in the geonic academies for many years.
Moreover, | criticize [those who dispute the Geonim on this] arguing that it is more appropriate
to follow the ruling of the Talmud over the geonic enactment. They should listen to the Geonim

and abide by their enactment.”14°

“We ought not tamper with a practice authorized by the Geonim.”#

136 Here are a few examples: Hiddushim Shabbat 124b, Bava Metzia 62b, Berakhot 36a, Shabbat 51b, Ta’anit 15a,
Megillah 2a, 21a, Yevamot 91b, 122b, Ketubbot 31b, 63b, Gittin 29a, Kiddushin 27a, Bava Metsi’a 32a, 47b, 50 b,
72b, 114a, Bava Batra 46a, 53b, 59a, Sanhedrin 23a, Shevuot 41a, 42b, 44b, 45b, Hullin 3b, 46b, 48a, Niddah 373,
64a.
37 Hiddushim Shabbat 124b s.v. ha,
.UMan 2"t Dnizan N2l
138 Hiddushim Bava Metzia 62b s.v. amar rabah.
.UMan 2"T [Ivan n2api
139 Hiddushim Bava Metzia 50b s.v. amar rava:
.UMIN 2"T 01INAN N22pW DT 2IMA2% X 'R
140 Hiddushim Ketubbot 63b s.v. ve-khulah:
INY NN TIV N71 NI2ANN DY NIAYM IR 121201 NN NIRW2IPI7NY7 13I8 N1 0RIINAD NIPN 2V p21n M Ko 1Nl
.DNIPNI NIYYZI DN VINY7 1N IR RN, TINTNN (T2 X2X DNIPN INK 77217 1R 1IRY DNNIRY 20 12N XIp

"1 Hiddushim Megillah 21b.
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“It is not appropriate to disagree with the Geonim.”*?

“If you find anything in the treatises or responsa of the Geonim that points in favor of one of

these approaches—follow their precedent.”?3

“| cite Tosafot’s position only to nullify it, for the Geonim have demonstrated...” 4

“[Rabbenu Tam’s] words have already been nullified by the words of the Geonim.” %

A similar deference to the geonic tradition is evident in Ramban’s Torat ha-Adam. Here the influence of
geonic halakhah is evident on every page of the work, and the work as a whole has well over a hundred
citations from the Geonim. Consider the following examples from Torat ha-Adam that reflect Ramban’s

commitment to the geonic tradition:

“A different approach from the commentary of Rashi:[...] but his explanation is faulty. The right

explanation is like the Geonim.” 46

“[Rabbenu Tam] rules in Sefer ha-Yashar... but the Geonim, zikhronam li-verakhah, do not rule

that way.”**’

.2"T D1INAN 19 20 AN2INW NN2A VY7 'R
42 Hiddushim Bava Metzia 47b:
22"T 0NN v piong TN I
143 Hiddushim Niddah 64a:
.DNMIAPYUL NRX71 NIY2 1IN N2 DT 128 NNR 2V N1INA 12V DNMIAIYNA IR DRINRAD MIAN KX ONI
144 Hiddushim Yevamot 91b.
..M7WIN1 DRIINAN INXA 122W 17017 T2 K7X DNYUT 'MAND X71,D0'w190 NXPA NUT AT
148 Hiddushim Hullin 48a:
.D"2INAN 12T 129N 1127 1702 1101
148 Kitvei Ramban Il, p. 56:
.DRINAN 1P19Y 102 K7 12'R] RIN wAIWN W 2aN .c2" 11" e an ann iy

47 Kitvei Ramban II, p. 175:
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“In the Yerushalmi it is written this way... and this formulation supports the Geonim.”4®

“And now | am going to offer further support for the Geonim” %

“To this extent we have succeeded in justifying the words the Geonim and to defend them.”*°

“This is the version of the Geonim and Rif... but some have the version... and this is how
Rambam [holds].... And who should we rely upon? Come let us rely on the words of the rishonim
(i.e. Geonim) whose words are a received tradition and [therefore] do not need further

support.”5!

“This is further support to the words of the Geonim.”>?

“This position of Rabad is radical... And if he were to [be consistent and] always follow this
method--how often his rulings would contradict the rulings of the Geonim! And it is inconsistent

with the principles [of pesak] that we received.”>3

.2"'T D1IINAN 1D |2 NI ...7019 1w 1901l

148 kitvei Ramban I, p. 188:
22T 011NN M2T7 VIMD IR0 NTL .10 NNNNA RN 1N mYwnil

149 Kitvei Ramban I, p. 210:
2"T DRINAN M2T? UMD ITIN 1N 1'WIVI

150 kitvei Ramban I, p. 213:
J12T DNV TNY21 2" DINAN NAT YINYT 1INUT DA [KD TY

151 kitvei Ramban I, p. 226:
AT NYUTA 'MonY 21 0'Mann N NINR N21E2"'T 0NN NUT ITE...0W D1 w'.92"T 21Tan 121271 01INAN DD RN T
TN PN AR D227 AT DNMNATY DRIWRIN MAT 2V 1IN021IRIA 1IN0 N Y NI

Note that because of the homeoteleuton Chavel’s version is missing the phrase 121 D'aixan no1a XN 1T,

182 kitvei Ramban I, p. 228:
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183 kitvei Ramban I, p. 90:
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In this section, I've argued that Ramban’s defense of the geonic rulings and his allegiance to their
tradition extends beyond the Milhamot, Sefer ha-Zekhut and Hassagot. It also constitutes an important
dimension of his Hiddushim and Torat ha-Adam.*>* This conclusion supports the larger thesis of this
chapter, that it was the Geonim that loomed large in Ramban’s jurisprudence, more than any sense of

kinship with Rif or Andalusian patriotism.

The Tashlum Halakhot

This chapter has outlined the scope of Ramban’s project to defend Rif and the Geonim. | have also
shown the centrality of the geonic tradition and geonic legal precedent in Ramban’s Hiddushim and
Torat ha-Adam. In this brief section, | consider whether Ramban’s Tashlum Halakhot--his Rif-style codes

on Hilkhot Bekhorot, Nedarim and Hallah, penned early in Ramban’s career--fall within this project.'*>

Oded Yisraeli has recently argued that it does.'®® He contends that the Tashlum Halakhot should be seen

as an attempt to “redeem” Rif’s work by presenting it as more complete and more comprehensive than

AN ONI.D'RIINND [N TR INDY NIWIAY M%YIN0 190 1372 XN NPIZNNA pIogaw 21 210 17 D9NY nwTN NLW T
121712 DMI0NN 07720 27172 X719"T 01INAN 'PDAD K7W 0N PI0A'Y NNl NN ,0Ipn 222 1T Nb'w2a 10N
154 Note as well the prominence of the Geonim in the Hassagot to Rabad’s Hilkhot Lulav. See for example:

.D1INAN NAT D"PNNY T2 NAWNNA 117 N2V wNen At

155 On Ramban’s Tashlum Halakhot, see Oded Yisraeli, Intellectual Biography, pp. 44-45; Israel Ta-Shma, Talmudic
Commentary Part Two, pp. 34-35.

156 0ded Yisraeli, Intellectual Biography, pp. 44-45. Note that Yisraeli is the first to portray the Tashlum Halakhot
as part of Ramban’s Rif-defense project. Yitzchak Unna, who devotes a chapter in his monograph to Ramban as an
advocate of Rif and the Geonim, does not include the Tashlum Halakhot in that discussion. Chavel also
distinguishes between the defensive works and the Tashlum Halakhot. Chavel divides Ramban’s works into
categories and distinguishes between works of practical halakhic rulings, which includes the Tashlum Halakhot,
Hilkhot Niddah and Torat ha-Adam, and works that were written to defend the Geonim and Rif, which include the
Milhamot, Sefer ha-Zekhut and the Hassagot. Ta-Shma’s Talmudic Commentary Part Two, pp. 34-35, indicates that

he, too, did not see the Tashlum Halakhot as part of Ramban’s defensive works.
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it was when it left Rif’s desk. The purpose of this project, Yisraeli suggests, was to fortify the status of
Ramban’s great Andalusian hero. Yisraeli characterizes the Tashlum Halakhot as the “positive side” of
the same project as the Milhamot, Sefer ha-Zekhut, and Hassagot. These latter works sought to bolster
Rif’s stature by defeating objections to the Halakhot (hence the “negative” side of the project). The
Tashlum Halakhot, on Yisraeli’s view, is the positive side of the campaign which sought to bolster Rif’s

rulings by rounding out the scope of Rif’s code. Yisraeli writes:

DIP'7 ,N1VA TV ,NIA'MNAY DNONN K 127,90 %W mionwin’ NN "2INa%" 1"an X1ax wipa Nt 'ma%n 2vana
L UNNWN1A IN w1902, [1nDITI9N WKRI (D701 NNID2,0MT1) DINRD OIRYI1 VAN 'M2200 NN 2w 1mol
L7W-IMIN INN 170910 DR 0Y7YN71 9" NN "221T2' (8D wpan 'an nwun? nxy 9'1n % nian anin qima
uxny 1"am wpa 9'nn 2w nia2nn 11arn NN .NTIoN 1220 NN T NNNNA XN K7 NN DNAY D'RINNA

ANXY 12NNN 2 T NINNN ARX'Y 1T INIT N9 NN NN NYD
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'NMIN NIwn' 190 %W ININXUYNN- DNTN N X2 WANAYW DI 7212 1IN DRIN TNYN21 N2un NN Wil Rin
TI90N NINN 071V2 NI2N0I NP1 12X 70 DNN 0NN DXV wNnwKR- 9'pn 'Ma7n1ian Kin oa,n"amY
P'TNNY VIT2 "N NT112'N .90 NIa7n 112N 7w 1Inntaa 2y, [10Nn21 X7 OX D2 ,XIN DX W18 012Na0Nl
,IMNN NDI N270N NYI2NAL "N DN PRI D"ANMINY 9N .N2700 NIT2IN2 NYN2N1E NN20N NMMNa0 NInana
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While it is true that the Tashlum Halakhot reflects Ramban’s great estimation for Rif--Ramban imitates
Rif’s style and saw himself as picking up where Rif left off--1 think it is incorrect to view the Tashlum
Halakhot as an aspect of Ramban’s project of Rif-defense. First, there is no evidence to support Yisraeli’s

claim that Ramban sought to portray Rif’s Halakhot as more comprehensive and more complete than

157 Yisraeli, Intellectual Biography, pp. 45-46.
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they actually were. And why would anyone confuse Ramban’s addenda with the actual Halakhot
authored by Rif? To the contrary, Tashlum Halakhot draws attention to the lacunae in Rif’s work.%®
Moreover, no one had ever objected to Rif’s work on the ground that it was incomplete. The objections
stemmed from Rif’s substantive rulings, not the scope of the work. Finally, it is not clear how a few
addenda on the laws of Bekhorot, Hallah, and Nedarim would provide even an iota of support against
the magisterial sweep of the Mishneh Torah. For these reasons, it is incorrect to view the Tashlum

Halakhot as a component of Ramban’s project defending the halakhic precedent of Rif and the Geonim.

Chapter Summary

This chapter has documented the scope of Ramban’s project defending the halakhic precedent of Rif
and the Geonim. | have argued that Ramban’s Milhamot and Sefer ha-Zekhut were not motivated by
Andalusian patriotism; nor were they motivated by a desire to pursue creative intellectual exploration or
by a nostalgic attempt to preserve the golden era of Spain. Instead, | have argued, the Milhamot and
Sefer ha-Zekhut should be understood as consistent with the project of the Hassagot and Ramban’s
jurisprudential deference to the Geonim in his Hiddushim and Torah ha-Adam. Indeed, it was the
perception of Rif as the scion to the intellectual tradition of the Geonim and their teachings--through
the chain of R. Hananel and R. Nissim and R. Hai Gaon--that explains Ramban’s deference to the rulings

of Rif.

158 Note that in the Tashlum Halakhot Ramban refers to Rif’s Halakhot in the third person. Unlike the ghost-
written volumes of the Hardy Boys, there is no indication that Ramban was trying to represent his own Tashlum as
a component of Rif’s work. For example, Ramban writes in the Tashlum Halakhot (Nedarim 52b):

..0'2'T NI2702 2"T 21N 121271 AN2T '8N |72 AN
Statements like this clearly indicate that the Tashlum Halakhot was not intended as a completion of the actual

Hilkhot Alfasi, just as the Tosafot are not intended as a completion of Rashi or the Talmud.
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While this conclusion clarifies Ramban’s project in the Milhamot and Sefer ha-Zekhut and contextualizes
these works within Ramban’s broader oeuvre, it raises further questions of its own. Why did Ramban
feel so beholden to the geonic tradition when many of his predecessors and contemporaries did not

(e.g., Rabad, R. Zerahyah ha-Levi)? It is to this question that we turn in the next chapter.
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Chapter 2: Legal Precedent: The Talmud as a Closed Text and the

Stability of the Law

Ramban’s defense of the geonic-Rif tradition and his commitment to it was more than a side project. It
was a pillar of his life’s work, and it spanned the arch of his intellectual productivity. It commenced with
his youthful and vigorous Milhamot I, continued through his mature years with Milhamot Il and the
Sefer ha-Zekhut, and culminated in his later years with the Hassagot to Sefer ha-Mitzvot. Ramban’s
introduction to the Hassagot shows that Ramban himself conceived of his defense of the Geonim and
Rif as a unified project spanning the arch of his career.*® Moreover, Ramban’s commitment to geonic-

Rif halakhah is a leitmotif throughout his Hiddushim and other halakhic works.

Why did Ramban, a thirteenth-century Catalonian, feel so bound to the geonic tradition? To paraphrase

Septimus:

“the wonder then is that Nahmanides should suddenly emerge on the scene as a self conscious
representative of [geonic] tradition. The story of how and why this happened remains to be

written.” 160

As this chapter will document, neither the tosafists in northern France nor Rabad in Provence felt bound
to the geonic tradition in the way Ramban did. Even the great Andalusian disciples of Rif--Ri Migash and

Rambam--do not display the kind of commitment to the geonic tradition that Ramban does.'®! Nor does

189 gee above, chapter one.
160 Septimus, “Nahmanides and the Andalusian Tradition,” p. 34.

161 See the discussion below.
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Ramah, a scholar whom Nahmanides viewed as a “remnant of the old Andalusia” and a master “of the

Andalusian tradition.”*6?

Why, then, did Ramban dedicate so much intellectual energy to defending the geonic tradition? Why did
Ramban feel so bound to geonic halakhic precedent such that it constitutes the backbone of his rulings

in Torat ha-Adam and the Hiddushim?

Attitudes Toward the Geonim Among the Predecessors of Ramban

To appreciate the distinctiveness of Ramban’s orientation towards geonic halakhah, it will be helpful to
survey that of his halakhic predecessors. This section briefly sketches the posture of the great halakhists
of the twelfth century towards the Geonim, surveying the leading figures of three halakhic cultures:
Ashkenaz, Provence, and Sefarad-Andalusia. The section begins with the pre-Crusade figures of
Ashkenaz and the tosafists of northern France. Next, it discusses Rabad of Provence, and finally, it

surveys the Andalusian figures: Ri Migash, Rambam, and Ramah.

Early Ashkenaz and the Northern French Tosafists
Early Ashkenaz shows no special deference to geonic halakhah. Haym Soloveitchik recently

characterized pre-Crusade Ashkenaz’s attitude towards the Geonim. He writes:

62 For Ramban’s perception of Ramah as a representative of the Andalusian tradition, see Septimus, “Nahmanides
and the Andalusian Tradition,” pp. 29-30; and Septimus, Hispano-Jewish Culture in Transition, p. 15.
See Ramban’s poem, cited by Septimus, where he writes of Ramah:
“Let’s go the land of ma’arav,
to the most excellent scholar,
(ge’on) of [‘ever] and ‘arav,
R. Meir ha-Rav.”
For Ramah as the last representative of old Andalusian learning, see Septimus, Hispano-Jewish Culture in

Transition.
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“A new community emerged in north-western Europe and immediately claimed... that the
holding of its founder or master teacher was superior in halakhic authority to that of the
Geonim... This independence of the Geonim, even curt dismissals of their rulings... are

characteristic of Early Ashkenaz generally... 7183

Haym Soloveitchik also characterizes Early Ashkenaz’s posture towards the Geonim as one of “disregard,

even disrespect”.'®* And later in that essay he refers to the

“dismissive attitude to the Geonim that emerged so clearly from the writings of Rabbenu
Gershom and those of his pupils. Rabbenu Gershom saw his teacher as being clearly superior to

the Geonim.”1%°

The tosafists of northern France took up their ancestors’ posture towards the Geonim, for they too show
little deference towards the Geonim, and even less interest in their corpus. In a different essay
characterizing the tosafists, Soloveitchik writes, “No doubt, the Tosafists knew, as did their German and
Provencal contemporaries, many responsa of the Ge’onim... yet one will search in vain the tosafist

literature for any substantive references to them.”®® Or, as he puts it in a different work, “The French

163 Haym Soloveitchik, “The Third Yeshiva of Bavel,” Collected Essays Il (Oxford 2014), pp. 153-154.

64 1bid, p. 156.

165 |bid, p. 187. See David Berger’s criticism of Haym Soloveitchik’s characterization (or at least the version of it
presented by Soloveitchik in his initial lecture on the subject), p. 213 therein. This certainly tempers Solovetichik’s
claims about Ashkenaz’s disrespect towards the Geonim, but it does not dispute Ashkenaz’s independence from
them.

For further discussion of the place of the geonic literature in pre-Crusade Ashkenazic thought, see Avraham
Grossman, The Early Sages of Ashkenaz: their lives, leadership and works 900-1096 (Hebrew; Jerusalem 1981), pp.
78-80, 103-106, 204-206, 384-386, 424-435.

166 Haym Soloveitchik, “The Halakhic Isolation of Ashkenaz,” in Collected Essays | (Oxford 2013), p. 35.
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tosafists ignored... the teachings of the Geonim.”®” Ta-Shma offers a similar analysis in explaining why

Rif hardly made inroads into twelfth century Ashkenaz.'®®

Equally important to note is that the tosafist method of reconciling contradictions and harmonizing
them through dialectic ran contrary to the Geonim’s approach of resolving contradictions by appealing

to the dominant discussion (sugya di-shema‘ta).1%°

Rabad

Turning to Rabad, Haym Soloveitchik has offered the following vivid characterization of Rabad’s

independence from the geonic corpus:
“[Before Rabad,] Provence, for all its independence in many areas of religious practice, still
revolved in a Geonic orbit. Rabad changed all that.... Remove the Geonim from the Eshkol and
the work collapses, subtract the Geonim from the ‘Ittur and it limps badly, take away the
Geonim from Rabad and the loss is barely noticeable. The student of Geonica has no reason to
rejoice in Rabad’s advent. Before Rabad, Provencal writings are a storehouse of Geonic
literature. After him the Geonic material in Provencal works dwindles radically. When Geonic

dicta then appear, they are generally summed up rather than cited, conceived as doctrines to be

167 Haym Soloveitchik, Wine in Ashkenaz in the Middle Ages: Yein Nesekh--A Study in the History of Halakhah
(Hebrew; Jerusalem 2008), p. 127:
.712 "IN2 ¥ DNIINA ...IN7UNN DMAaIXN NI90IMN V1
168 Ta-Shma, Talmudic Commentary Part One, pp. 138-139:
DY INDL'7P '7NNW--12 17NN--9 "N 190 |17 122w 1Y N0 ,NAI¥AI TIAWNA 78110 1127 wIN'a 7w INDHY{ |9IR N7RWAI
NN' X7¥, 00 DNNI0N NN TARIN NN 12 NapNwnn NMA%0n NI0AN 2 DNYINN[A Y11l KIN] ...N1102 001NN DN NN
NPUTNAINA-N'TINGNN NNI0NA .2 72 019N
See also Ta-Shma, Rabbi Zerahyah ha-Levi, pp. 43-44, 68-72, 93-95, 106-112, 148-149; and Ta-Shma “Kelitatam
shel Sifrei ha-Rif, ha-Rah, ve-“Halakhot Gedolot”, in Ta-Shma, Studies in Medieval Rabbinic Literature I: Ashkenaz
(Hebrew; Jerusalem 2004), pp. 43-61.

169 On this difference in method, see Haym Soloveitchik, “The Printed Page of the Talmud”, Collected Essays I, p. 5.
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juxtaposed, not as precious decisions to be preserved and discussed. Rabad disrupted the

Geonic transmission... it was Rabad who broke the Geonic dominion.”*”°

Equally important is Haym Soloveitchik’s conclusion regarding Rabad’s rejection of geonic rulings in his

halakhic-legal codes:
“The absence of Geonica in Rabad’s commentaries is nigh total. No code... can, however,
dispense with precedent. Despite this fact the absence of prior doctrines in Rabad’s
commentary-codes is striking. Hundreds of rulings are laid down in the Ba‘alei Ha-Nefesh, yet
the Geonim (including here R. Hananel and R. Isaac of Fez) are cited on less than a score of
occasions. Most of these citations, furthermore, occur where Rabad has something to say on the
matter, e.g. rejecting a doctrine outright, conjecturing as to its source, illuminating an obscurity,
rejecting a popular misapprehension or simply juxtaposing differing views so as to set the stage
for a decision based on his own argumentation. Rare indeed is that Geonic ruling which is
brought simply as a Halakhic datum.”?"?

Summing up Rabad’s posture toward the Geonim, Soloveitchik concludes, “the works of Rabad... reveal

to us the declaration of European independence from Geonic thought.”72

70 Haym Soloveitchik, “Rabad of Posquieres: A Programmatic Essay”, p. 12.

71 Haym Soloveitchik, “Rabad of Posquieres” pp. 12-13 n.10.

72 Haym Soloveitchik, “Rabad of Posquieres”, p. 37. See also Isadore Twersky, Rabad of Posquieres (Philadelphia,
1980), p. 220, who draws attention to Rabad’s ruling (Katuv Sham |, 64; Rosh Sanhedrin 4:6) to the effect that “if
one, knowing the Geonic decision, would have disagreed with it because of his own interpretation or reasoning
and hence judged erroneously, it would still be as if he erred concerning a teaching of the Mishnah.” As Professor
Berger has commented to me regarding this Rabad, “people don’t always abide by their theoretical
pronouncements.” Twersky downplays the significance of this passage. See also Twersky’s general characterization

of Rabad’s relationship with the Geonim in Rabad of Posquieres, pp. 216-221.
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The Spanish-Andalusian Tradition
The Andalusian scholars who followed Rif might seem the most likely candidates for adherence to the
geonic tradition.”® But a brief survey of their most important scholars suggests that the Geonim did not

occupy a central place in Andalusian halakhah after Rif.

Ri Migash
Yisrael Ta-Shma, who studied Ri Migash’s relationship with the Geonim in both his responsa and

talmudic Hiddushim, offers the following conclusion. Regarding the responsa, Ta-Shma concludes:?”

7101 ...0'21 D'DI9 DRINAN DY WAMNN 701 NPYUNY ...D1IIRAN T2 NN 019 [WAmnn]w NIRNN 11121W...
IMNN "N TRV IWRAY,wAmnn 2¥ NNamun 07102 |NNN DIPRA NTAY DIIRAN NYUIDN1 NIAYNNNNY MAnd
.01IINAN DNNINNE,N"MIN

Ta-Shma offers a similar conclusion regarding Ri Migash’s talmudic Hiddushim:'"®
D'20N7 NLI NKIN 722 T2 DY2INI ... NWARYA TN [IW722,127 9NN 12T 9212,0010TpP0 NAT DK NNIT RINY D'Nya
NIHON NK NINT? IWON[W 110 wamnn] ...N1IAaIn 1N wamnn oN'mn ...q9"n 2w 'wnia?y ...nwun iny
1M2T NN 78210 1221 '972 INTAY NN MY LLATTY 727 NAION DT PTAMY DTPIN 'RINA N, IMI20 NREG' N

.. MNT 2 N2 272 T72,NIDYVIA NNIATAN .. JINA RN QT VAL IR 2RI KINY NIMIPARN 2N2 NNIT RIN

73 For the idea of the geonic-Andalusian tradition, see Septimus, Hispano-Jewish Culture in Transition pp. 80-101,
106-114; E. Kanarfogel Jewish Education and Society in the High Middle Ages, p. 46.

174 Israel Ta-Shma, “Yezirato ha-Sifrutit Shel Rabbenu Yosef ha-Levi lbn Migash,” Studies in Medieval Rabbinic
Literature II: Spain (Hebrew; Jerusalem 2004), pp. 41-46. See, however, Ephraim Kanarfogel, “Progress and
Tradition in Medieval Ashkenaz”, Jewish History 14:3 (2000), pp. 297- 298, who portrays Ri Migash’s relationship
with geonic precedent differently from Ta-Shma. Kanarfogel writes that “within the corpus of his responsa, Ri
Migash deviates from geonic precedent in only a handful of instances. In several of these cases, unspecified or
little-known (“lesser”) Geonim are involved. In the remainder, Ri Migash is following the view of another Gaon or
of R. Isaac Alfasi.”

175 |srael Ta-Shma, “Yezirato ha-Sifrutit Shel Rabbenu Yosef ha-Levi Ibn Migash”, pp. 27-31. See also Ta-Shma,

Talmudic Commentary Part One, pp. 178-182.
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Rambam

Turning to Rambam’s posture towards the Geonim, we have already seen his unequivocal and irreverent
dismissal of Bahag’s system of mitzvot. Furthermore, Isadore Twersky has noted that Rambam’s nod in
his introduction to the Commentary on the Mishnah to the geonic tradition and the Geonim’s role in
transmitting the tradition is perfunctory at best, especially when compared with his glowing praise for Ri

Migash and Rif. Twersky writes:

“The silence concerning the Geonim in this context--they are, to be sure, mentioned summarily,
almost ritualistically... and there is a lean, bare-bones enumeration of book titles immediately
before the paean to R. Isaac Alfasi--suggests the difference he perceived between their methods
and accomplishments and his own. Indeed, Maimonides’ dissatisfaction with the Geonim is
clearly mirrored in his praise of R. Isaac Alfasi, whose Halakhot, by calculated and consistent
omission or skillful use of understatement and nuances of formulation and emphasis,

diminished the import and impact of Gaonic writing.”*"®

Twersky suggests that Rambam’s celebration of Ri Migash and Rif, read against his perfunctory listing of

geonic works, reflects Rambam’s intention to emphasize the “diminished... import and impact of Gaonic

writing.””?

176 \sadore Twersky, Introduction to the Code of Maimonides (Mishneh Torah), (New Haven, 1980), p. 9. For a
discussion of Twersky’s striking claim that Rif intentionally sought to diminish the impact of the Geonim, see
above, chapter one.

77 ibid.
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Twersky also draws attention to passages where Rambam dismisses geonic rulings: “I have seen
statements by Geonim... and (they are so wide of the mark) that it is not worth refuting them at length...

And as for the truth, we have already explained its way.””®

Another example offered by Twersky is Rambam’s criticism of the Geonim in Hilkhot Ma’akhalot Asurot:
“Some of the Geonim have ruled... but there is no basis for this view.” And again, “Some of the Geonim
have ruled... it would appear to me that this is a wrong decision based on an erroneous interpretation of

the Scriptural verse... one should not pay any attention to this (Gaonic) ruling.”*”°

Rambam’s most important statement concerning the authority of the Geonim appears in his
introduction to Mishneh Torah, where he draws a sharp distinction between the authority of the Talmud

and the authority of Geonim:

“If a court established in any country after the time of the Talmud made decrees and ordinances
or introduced customs for those residing in its particular country or for residents of other
countries, its enactments did not gain the acceptance of all Israel because of the remoteness of
the Jewish settlements and the difficulties of travel... No compulsion is exercised on those living
in one country to observe the customs of another country; nor is any court directed to issue a
decree that had been issued by another court in the same country; nor is any court directed to
issue a decree that had been issued by another court in the same country. So too, if one of the

Geonim taught that a certain way of judgment was correct, and it became clear to a court at a

78 Mishneh Torah, Ma’aser Sheni 9: 12. Twersky, Introduction to the Code of Maimonides, p. 124. Twersky also
points to Issurei Bi’ah 11:15: “That which you'll find in the responsa of some of the Geonim... is not a legitimate
practice but rather an error.” See Twersky, Introduction to the Code of Maimonides, p. 124 n.86.

79 Mishneh Torah, Ma’akhalot Asurot 15:18, discussed in Twersky, Introduction to the Code of Maimonides, pp.
155-156. See also Rambam'’s criticism of geonic fund-raising for their academies, discussed in Twersky,

Introduction to the Code of Maimonides, p. 453 n.236.
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later date that this was not in accordance with the view of the Gemara, the earlier authority is
not necessarily followed but that view is adopted which seems more reasonable, whether it be

that of an earlier or later authority.”&

The practical result of Rambam’s theory is that the jurisdiction of the Geonim is quite limited. The
interpretations and rulings of the Geonim do not bind Jews outside of the sphere of influence of the

geonic academies. Nor do they bind later generations. As Isadore Twersky notes:

“Maimonides’ assessment of the intellectual legacy of the Geonim was not, to say the least,
routinely adulatory. He realized and exposed the limitations of their achievements... but above
all he questioned their exclusive or preemptive rights in the realm of explication and
adjudication. Only the Mishnah and the Talmud were universally binding.... Maimonides’
halakic-historical formulations underscored a basic socio-political fact: Gaonic teachings lacked

intrinsic authoritativeness and could not possibly aspire to universal recognition.”8!

Moshe Halbertal offers a similar summary of Rambam’s position:

“The decisions of the Geonim were not accepted by all Jews...that historical fact resulted in the
geonic rulings being local and temporary. A gaon’s halakhic instruction bound neither other

courts in other communities nor succeeding generations... Maimonides uses th[is] historical

180 Introduction to Mishneh Torah, discussed in Twersky, Introduction to the Code of Maimonides, pp. 128-129.
Twersky there, pp. 130-131, shows that Rambam put this theory to practical use. See Mishneh Torah (Ishut 14:14)
“The Geonim have said that in Babylonia they had different customs... but these customs have not spread among
the majority of Israel, and many great scholars in most places disagree with them. It is proper, therefore, to follow
the rule of the Talmud and decide accordingly.”

181 Twersky, Introduction to the Code of Maimonides, p. 83.
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picture ... as the mechanism for creating his desired gap between the absolute authority of the

Talmud and the limited authority of the Geonim.”8

Halbertal also offers a variety of examples where Rambam ridicules the geonic position.'® He also shows

how Rambam reconsidered many of his early rulings (in the Commentary on the Mishnah) because he

felt they were overly influenced by geonic halakhah.®*

182 See Halbertal’s discussion in “The Authority of the Talmud and the Authority of the Geonim,” in Maimonides:
Life and Thought (Princeton, 2014), pp. 175-181, and his general conclusion on p. 19: “Maimonides did not accept
the halakhic authority of the Geonim.”

183 Halbertal, Maimonides, p. 75: “Maimonides’s... tone in halakhic discussions was... harsh, even when he engaged
in a dispute with the greatest of Geonim”.

Halbertal also points to Rambam’s criticism of the Geonim’s position on the nature of halakhic disagreement and
how it came about. Regarding the Geonim’s view, Rambam writes, “this type of contention, God knows, is an
extremely depraved and ugly statement. These are words of someone without understanding, and who is not
meticulous about fundamentals and who blemishes the people through whom the commandments were received.
All this approach is void. That which brought one to believe in this depraved conviction was a paucity of
contemplation into the works of the Sages that are found in the Talmud.”

84 Halbertal, Maimonides, p. 93: “Maimonides addresses one of the principles that underlies these revisions--his
increasing liberation from geonic positions... Maimonides [explains that] the mistakes in the Commentary on the
Mishnah stemmed from over-reliance on the Geonim.”

For example, Rambam states that “in most of [my mistakes] | was misled by following the Geonim.” Halbertal, p.
94, suggests that many of the hundreds of revisions from the Commentary on the Mishnah to Mishneh Torah
“show a steadily increasing independence... vis-a-vis geonic attitudes.”

As Professor Kanarfogel has remarked to me, not all of the Geonim were cut of the same cloth, and it stands to
reason that Rambam discriminated between different Geonim with respect to the authority of their halakhic
views. Such an analysis, however, lies beyond the scope of this study. For our purposes here it is clear that
Rambam nowhere expresses the kind of consistent deference to the geonic corpus that Ramban expresses. See

also Meir Havazelet, ha-Rambam ve-ha-Geonim (Jerusalem, 5727).



82

Ramah

Turning now to Ramah, Ta-Shma has characterized Ramah’s orientation towards the Geonim as one of
“great independence,” and he offers several examples where Ramah curtly dismisses the Geonim’s
interpretation.

For example, Ramah writes, referring to some geonic commentaries: “I have seen several commentaries
on this discussion, some of them are incorrect, and some of them are not sufficiently precise, but | came
up with an excellent interpretation of this passage....” 8¢

In another context, Ramah writes of the Geonim: “The great masters labored to force an interpretation
on this passage, but they were unsuccessful... but if you look at our explanation, these passages can be
understood correctly.”*®’

Ta-Shma writes that these formulations are characteristic of how Ramah dismissed geonic rulings and

interpretations.'®® Ta-Shma goes so far as to suggest that one of the distinguishing features of the Yad

Ramah is the harsh, critical language that it employs against the Geonim, Rabbenu Hananel and Rif.*®

185 |srael Ta-Shma, Talmudic Commentary Part Two, pp. 11-19; Ta-Shma, “Yezirato ha-Sifrutit shel R. Meir ha-Levi
Abulafiah” in Ta-Shma, Studies in Medieval Rabbinic Literature II: Spain (Hebrew; Jerusalem, 2004) pp. 74-77.
186 yad Ramah, Sanhedrin 8a.
NWIN'9 N2 7 1AN0'N [IRE,IRN 212 0T R2T INMM RN PYT R?TINTIM RI'WNL|'WIN19 NN N2 RITH RKNNYAY KN IR
".]7 1AN0!NT KW' D197 1'a¥ KNNYAYY7 N1IN7 (3TN RYUN
87 yad Ramah, Sanhedrin 9b:
N 1307 P70 |2'T NAYD |'TN2 NAMWN |31 .17'120 N71,RAYL TNA INI'APINT ...XNNYUAY NN 1302 NNRIAD 102NN KA1
".NN27NT N2N KNNVUNY
188 Ta-Shma, op. cit., comments:
7€) NN ININAXY 2V DITYA 17X 72 ....01IN2N T2 NN TA2,1XY 90 722 DX 0NN wnnwn NRAImLIYR Nniva
.N2%020"nn
189 Ta-Shma, “Yezirato ha-Sifrutit shel R. Meir ha-Levi Abulafiah”, pp. 74-77:

.9"M%1 0% ,011N7 DN QR WNNWA KIN DNAY D'YWPN MIPAN NRIYY [[nn nnxi] "o'iw1a '1o1a* 1907 17 nimnim nizino
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As this survey reflects, the authority of the Geonim was hardly apodictic in twelfth century Spain, even
amongst its elite talmudic scholars. An exchange found in the genizah records a debate between a
Spanish scholar and a learned Egyptian merchant. The Spanish scholar scolds the Egyptian merchant for
sending him a lengthy discussion of the geonic ruling without even knowing its talmudic source. The
scholar proceeds to declare that he has no need for the rulings of the Geonim, for he is able to divine
the correct halakhic rulings directly from the Talmud. The Scholar writes:

NNAL 1Y NTAYI TINYNA NI NR NUTIIRNRN DR N1AN 171,01IN0 NNRNY NN 1NXTY NIRALIARN RN D%2WD)

1121XN X2 'NLLTI7NN 223w 019720 197 X78 0T AR K7 DAINAD 1D .N%7221W NNa 2w21 N N7, 10 INuUT

190" 11993 NN N2ANITINYNA IR ['UN KYR ,DINAN NATY
Ramban and Geonic Legal Precedent

This brief survey of the halakhic orientation of Ramban’s predecessors--the tosafists, Rabad, the sefardic
scholars including Ri Migash, Rambam and Ramah--toward the geonic tradition brings Ramban’s strong

commitment to the geonic tradition into sharper relief.

Why did Ramban dedicate so much intellectual energy to defending the geonic tradition in the
Milhamot, Sefer ha-Zekhut, and Hassagot to Sefer ha-Mitzvot? Why did Ramban feel bound to geonic
halakhic precedent such that it constitutes the backbone of his rulings in Torat ha-Adam and the

Hiddushim?

We have already seen Septimus’s attempt to answer this question by portraying Ramban as a Spanish
patriot. | have argued that this portrayal of Ramban is inaccurate. | have also argued that there is

nothing “Spanish” about Rif-geonic defense, as the brief survey of Ri Migash, Rambam and Ramah

190 For a discussion of this exchange, see Ta-Shma, “Yezirato ha-Sifrutit shel Rabbenu Yosef ha-Levi Ibn Migash,” p.
43. For further analysis of this exchange and the significance of the scholar’s statement that he can divine the

correct halakhic ruling directly from the Talmud, see chapter three, below.
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demonstrates. We have also seen Yisraeli’s theory that Ramban was motivated by the sense of loss
following the demise of the great Spanish yeshivot and the need to preserve the ancient Spanish
teachings. I've argued that Ramban’s project cannot be characterized as one of conservation and,
moreover, that there is no reason to believe that the Catalonian Ramban would be motivated by, or

have been depressed about, the loss of Andalusian yeshivot half a century before he was born.

In chapter one | have tried to show that Ramban was motivated directly by the geonic tradition, of
which he saw Rif as the great denouement.?®! In the sections that follow, | develop this theory to show
that Ramban was specifically motivated by the importance of geonic legal precedent. | shall argue that
several factors, and particularly their confluence, explain Ramban’s commitment to the geonic halakhic
tradition. First, | will show that Ramban saw the Geonim as the institutional and intellectual heirs of the
Savoraim and Amoraim. The significance of this relationship between the Geonim and Amoraim, for
Ramban, is primarily epistemic: The Geonim had special access to the teachings of the Amoraim, and as
the heirs of amoraic learning, the Geonim would possess traditions of talmudic interpretation and
traditions of halakhic rulings dating back to the hakhmei ha-Talmud themselves. In the next chapter, |

will address whether this perception of the Geonim was universal or unique to Ramban.?

This fact by itself does not explain Ramban’s project. For instance, it seems reasonable that Ramban’s
predecessors might agree to this characterization of the Geonim, or at least have similar perceptions of
the geonic role in the chain of tradition, yet they did not express anywhere near the same kind of

allegiance and commitment to the geonic corpus. More must be said, then, to explain Ramban’s project.

This brings us to a second feature of Ramban’s talmudic jurisprudence. I'll argue that Ramban perceived

the Talmud as a “closed text” (sefer satum). By this | mean that Ramban saw the meaning of the Talmud

191 See the discussion in chapter one about this perception of Rif as the culmination of the geonic tradition.

192 see, for example, Isadore Twersky’s claim in Rabad of Posquieres, p. 216.
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as resistant to efforts at unmediated understanding. In the sections below, | shall demonstrate that
Ramban believed that the Talmud is a difficult corpus to unlock and master, all the more so if the goal is
to divine its normative rulings: It is futile to approach the Talmud without a guide, and Ramban believed
that the most reliable guide is the geonic tradition. After all, the Geonim had studied in the very same
academies that wrote and sealed the Talmud, and if anyone possessed an accurate tradition on how to
navigate the text, it was they. The geonic tradition was the key to unlocking the Talmud. These two
ideas--the Geonim as the intellectual heirs of the Amoraim and the Talmud as a closed text--I'll suggest,

constitute the most important ground of Ramban’s defense of the Geonim.

Further, | will argue that there is another important ground for Ramban’s project: A normative view that
contemporary halakhic rulings ought to follow the Rif-geonic tradition because of the chronological
priority of these rulings over those of later halakhic cultures. The idea is that contemporary rulings ought
to defer and yield to the legal precedent set by earlier authorities. Thus, Ramban maintained that
someone like R. Zerahyah ha-Levi ought to have deferred to the rulings of Rif and the Geonim under the

normative principle of kevar horah zaken.

Finally, I'll suggest that Ramban’s project of restoring geonic-Rif precedent should be understood against
the historical backdrop of the twelfth century--a century of halakhic revolution whose force had the
potential to shatter the cohesion and stability of Jewish law. Against these revolutions, Ramban emerges
in the thirteenth century as a jurist seeking to ensure the stability and uniformity of Jewish law by

restoring (geonic) legal precedent to its proper place.
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The Talmud as a Closed Text

The Talmud is a difficult text. Take away the commentaries of the rishonim, and other interpretive and
commentarial aides, and the reader is immediately lost in the high seas of the talmudic back and forth.

Consider Haym Soloveitchik’s description of the talmudic text:!%

“If one reads an accurate translation of the Talmud, such as the translation published by the
Soncino Press, one will understand all the words of the text and the general line of argument,
but the individual steps lack clarity and the argument as a whole hangs loosely together. The
reason is that the Talmud is, as it were, a ‘telegrammatic’ text: the main points are stated, but

the flow, the linkage of the various points, is left up to the reader to reconstruct.”

Soloveitchik also notes that this was “a problem that had confronted scholars for close to half a
millennium--how to turn the abrupt and sometimes gnomic formulations of the talmud into a coherent
and smoothly flowing text.”%* And this is even before we consider how one could begin to “discern the

meaning of the innumerable Persian, Greek, and Latin words that abound in the Talmud.”%

When we examine Ramban’s introductions to his various works, a striking, recurring theme is his
characterization of the Talmud as a “closed,” “cryptic,” and “unexplained” text, with “hidden” laws and
“buried” rulings. Ramban repeatedly characterizes the Talmud as a corpus in need of explication, a body

of closed knowledge whose meaning needs to be unpacked and revealed.

In his Aramaic introduction to Hilkhot Bekhorot and Hallah, Ramban asks for wisdom to be able to

“reveal all the concealed” in codifying the Talmud’s rulings on Bekhorot and Hallah:

193 Haym Soloveitchik, “The Printed Page of the Talmud”, Collected Essays I, p. 3.
9% bid, p. 6.
195 |bid, p. 4.
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“And from the Ancient of Days [l should receive the wisdom to] reveal all the concealed [rulings

of the Talmud].”*%

In the Hebrew introduction to the same work, Ramban describes how he uses Rif’s Halakhot to discern

and discover “closed off... and hidden [rulings]” in the Talmud.’

In his Aramaic introduction to Milhamot I, Ramban repeatedly uses the imagery of revealing secrets and
discovering that which is hidden to describe Rif’s ability to create a normative work of halakhic rules out

of the talmudic jungle:

“[Rif’s work] is vast in knowledge and deep with analysis, to solve all the difficulties, and to
detect all the hidden [laws], and to reveal all the secrets [of the Talmud]. And he removes the

clay to unearth the gem beneath.” 98

And in the introduction to Milhamot II:

196 kitvei Ramban /, p. 406:

19792 N2 19N LN YIp NN 22 220, 1ni pry ni

Chavel translates the phrase:

.[INL 22 NI727 NN2NN 17 KIAN ...0M' PNV RINY NN

97 Introduction to Hilkhot Nedarim u-Vekhorot, published at the end of Hilkhot Bekhorot in the standard editions
of the Talmud:
DI'N I'MI27N2 WK MILNYNN 178 2"'T 21TAN 1127 N1I270 DIWNY7 0'N12N NN DT NIA%0 2NN, NN KIp DW2
IMIAPYUL MR PTN7N TN (LR 1RO 1ITINYNA NXPN AN ,0IpN 7221 1T 222 NN [N 191 DIK .NMNIN
JINNDIN NIZ210 01,NIYAI9AN NININMD 11270 'MTN21 Nhwn
198 Kitvei Ramban I, pp. 409 - 410:
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“The obligation that is incumbent upon us to search the contents of the Torah and the Mitzvot

7199

[is to] bring to light the hidden [rulings] buried in it.

And later in the introduction to Milhamot II:

“God... should endow me with a learned tongue, to bring to light all the hidden [rulings], and to

[be able] to make known the wisdom shut [inside it].”2%

In the introduction to Dina de-Garmi, Ramban characterizes the tosafists’ Talmud study in a similar

manner:

“They are the guides, they are the teachers, they reveal to us what is hidden [in the Talmud].”2*

Read out of context, one would be tempted to read these passages as allusions to a deeper, kabbalistic
interpretation of the Talmud.?°? But that is clearly not Ramban’s intent. In these passages, Ramban is
referring to the difficulties of discerning and extracting the normative halakahic rulings from the
talmudic text. The student or scholar is tasked with ferreting out conclusive legal rulings obscured--

hidden, buried, concealed, shut--within the talmudic corpus.

199 Kitvei Ramban |, p. 411:

.0119XN NINIZYUN AINT X'NIN71L,NIIXANENTINN 12102 wan'? 1319V 20nn arnn

200 kitvei Ramban I, p. 414:
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201 Kitvei Ramban I, p. 417:
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202 | fact, Oded Yisraeli appears to lean this way when he suggests, in Yisraeli, Intellectual Biography, p. 45 n. 12,
that these statements of Ramban reflect the kernel of his kabbalsitic hermeneutic:
N'D'1INTIN NNAN 7V N1XI DR NIRYYZ [N 'NINNDI'NIEMINIMD'N MK LOPLA IWNY71 NINT? N2 1272 XD ["201 7Y Imnxna
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Thus, throughout his different works Ramban consistently characterizes Talmud study as an enterprise
of revealing the secrets of the Talmud, clarifying its obscure rulings, and detecting hidden principles and
rulings.?®® Clearly, Ramban perceives the Talmud as a difficult text to penetrate--a challenging code of
law to reconstruct--and the task of the commentator or jurist is to discover its hidden content, clarify its

meaning, and give it clear, precise expression.

Rashi’s commentary had of course shed much light on the Talmud, its meaning, and the flow of its logic.
It made the Talmud accessible, at least to a scholar, and it may even have “democratized talmudic
scholarship” to some extent.?’* But the utility of Rashi’s commentary is primarily in its ability to clarify
the meaning of the talmudic discussion and the logic of its flow. In good northern French fashion, itis a
superb commentary for the student interested in studying and understanding the back and forth of the

Talmud.

Rashi’s commentary is far less useful if one is studying the Talmud to discern its normative conclusions
and final rulings. Rarely does the Talmud inform us who the halakhah follows, and Rashi generally does

not attempt to do $0.2% And indeed, ferreting out the normative conclusions and final rulings of the

203 Note as well Ramban'’s depiction of Bahag’s erudition in the introduction to the Hassagot, in Kitvei Ramban I, p.
420:
.ININNY N7 DIND 72
204 Haym Soloveitchik’s conclusion is exaggerated. See Soloveitchik, “The Printed Page of the Talmud,” in Collected
Essays |, p. 4, where he writes:
“The commentaries of Rashi democratized talmudic scholarship.... with the appearance of Rashi’s work,
anyone, regardless of means, could by dint of talent and effort master any talmudic topic, and could do so
with far greater precision than had previously been possible. This was true for the beginner and equally so
for the accomplished scholar...”
But witness the proliferation of talmudic aids and resources that have been published in the last century. Even
with Rashi, the beginner would still be lost in the high seas of the talmudic give and take.

205 5ee for example, Ta-Shma, Talmudic Commentary Part One, p. 43:
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Talmud was an integral part of Ramban’s life work. This includes the Tashlum Halakhot (Hilkhot
Nedarim, Bekhorot and Hallah), Torat ha-Adam, Hilkhot Niddah, Hilkhot Lulav, Milhamot and Sefer ha-

Zekhut. And determining the Talmud’s final ruling is one of the central goals of the Hiddushim .2

Let me elaborate. One can have full commentarial grasp of the talmudic discussion but have no idea of
its normative conclusion. Rarely does the Talmud reveal its final legal ruling. The talmudic discussion

usually contains disagreements, debates, arguments, and multiple resolutions to a single inquiry. It will
sometimes reject an argument, raise an objection to an opinion, cite an anecdote supporting one view
over another, suggest that one view depends on another view presented elsewhere, but rarely does it

offer decisive rulings.2’

Consider Robert Brody’s description of the Talmud:

“The Talmud is an extremely complex literary work, comprising legal and other materials, which
evolved over centuries. Even in its legal portions, many discussions are wholly or partly of an

academic nature, and many disputes on practical issues remain unresolved. Furthermore, the

770N2 N270 NP'0Aan pINt NY22N PRINNIE,I'YINTKA DNIND NIRWI9 921P'Y 17270 DNNK 0Y921p' 17970 '01707 bana Men
1211 'wIN'92 7NN ,0K70KN NIXINA TN NANJIY TINYNN NIIWAIA [12201,1119%Y XN '], 'I707 7711 N1 .INTIAY
WP NXNIN LYUNNIEL,NA2N NYAR M'w1 wIN'9d KXAN NI NNT D'V .0N7Y n1TwN TINY KIN Np'oan TIo'w 78110
.12 N'YUN NIA'YN NIZVA NININY
206 gee for example Ta-Shma’s characterization of the Hiddushim in Ta-Shma, Talmudic Commentary Part Two, p.
39:
JI'WRIN NMNLAN NNRJE NN NTIAVN YW MINN P70 nwun? n220n Np'oa NNan N NP2 N'Madn Nvinn |n
207 R. Samson of Sens makes this point in his criticism of Rambam’s code. The Talmud is decidedly not a decisive
code of normative law:
N7V ,NNQDINI N90I X190 TINYNI NIYNAN TAZI KX .Y NN DNN TIN%7 DX 12 ...0'MINDN DN 1V D' IR YINI
13N2 D712,17X1 17X 'NYL DI'MANI DMDIRD MAT DNNLANT D'RALAN 02T DNY 12N X ,0717 N2 PO DIINNKY NoN
.TINYN921 NwNY? Y1 1ni,DRIYRINNA D119XN DNAT DRINNKY 01921 D'Yal, 0712 2V 12w 221 0NA NAINNE,TRR NYNN
This statement is cited and discussed in Ephraim Urbach, The Tosafist: Their History, Writings and Methods
(Hebrew; Jerusalem, 1986), pp. 743-744.
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material is not organized systematically, in the style of a legal code; a single issue may figure in a
variety of contexts, and the relationship (if any) between the various discussions, as well as the
weight to be assigned to them in deriving legal conclusions, is rarely self-evident. We have no
way of knowing to what extent, if at all, the “editors” of the Talmud--as distinct from the
authors of the legal dicta embedded within it--intended to create a normative legal work rather

than an academic or literary corpus.”2%

Ri Migash, in a responsum, captures the difficulty of divining normative halakhic rulings directly from the
Talmud. Asked whether a scholar can offer normative rulings based directly on his interpretation of the

Talmud, Ri Migash responds:

“Those who rule [exclusively] on the basis of their analysis of the halakhah and their analysis of
the Talmud--those are the ones who need to be stopped. For there is no one in our day who is
fit to do so [rule directly from his analysis of the Talmud]. And there is no one who has achieved
the rank [of excellence] in the wisdom of the Talmud to rule solely on the basis of his analysis [of

the text].”2%

Indeed the Talmud itself reinforces this view when it states that “one ought not derive normative

halakhic conclusions from study of the Talmud”.2°

208 Robert Brody, The Geonim of Babylonia and the Shaping of Medieval Jewish Culture (New Haven, 1998), p. 161.
209 Responsa Ri Migash no. 114, cited and discussed in Ta-Shma “Yezirato ha-Sfirutit shel Rabbenu Yosef Ha-Levi
Ibn Migash,” Studies in Medieval Rabbinic Literature II: Spain, p. 41:
M N71727 IR "' DT AT 'RY 197 0T DYINYT INTY 0N TINYNA DAY pTINNGE 2700 [I'un NN 'Y DNINI
...11Yn MI'w 927 TINNin NNaN1 yany
210 see Niddah 7b:
.TINN 'an na7n 'R |I'N

And Bava Batra 130b:

.NWUNY% N270 17 NAR'Y TV - YN 'an K71 TINY 'an X7 n27%0 "7 'R



92

How, then, is the normative ruling to be divined? The medieval halakhic jurists used a variety of
methods to arrive at conclusive legal rulings. At times they could point to kelalei pesikah: which view
had greater support among the Amoraim; which Amora is deemed a greater expert in the subject at
issue; whether one Amora preceded the other chronologically. Oftentimes these halakhic jurists tried to
divine the normative ruling from clues in the talmudic presentation: does the Talmud implicitly endorse
Amora X's view by citing it as a default position in a different sugya; does the Talmud’s line of
guestioning tacitly presuppose view Y; when the Talmud relates an anecdote at the end of its discussion,
is that intended to convey its normative stance; is one sugya more “fleshed out” and therefore more
reliable than another; is Amora Z’s view just a derivative of Tanna A’s position and therefore rejected
along with it or does Amora Z’s view stand even after Tanna A’s position is rejected? These kind of

inquiries constitute the core of early pesak.

Applying even the more basic kelalei pesikah can be exceedingly difficult. Take for example the principle
that the halakhah should follow the view supported by the majority of Amoraim. This requires an
analysis of all the relevant passages and all the relevant comments of the various Amoraim and a
determination whether that Amora’s statement implicitly expresses support for one side of the debate
over the other. This kind of analysis is further complicated by the fact that the Talmud rarely explains
what role a given Amora’s view is supposed to play in the overall flow of the talmudic back and forth.
Moreover, there is widespread debate about how the kelalei pesikah interact with each other--e.g.
which rule has priority over the other--and exactly what the rules themselves are.?!! There is also

disagreement about the extent to which pesak emerges exclusively from these kelalei pesikah or also

211 gee for example, Ramban’s Tashlum Halakhot, Nedarim 25b:
122 NN NN7U2 N7'N |7 RU12'N R2T2"UNRIL,RIN RINAT N1 709T [N NI'NIL,NATT N KINT DIYA 1212 pOaT [N NA'N

...N272 [2'DP2 NININY DT
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from the rational convictions and personal assessment of the jurist.?!? In some instances, the Talmud
will establish a rule, such as “the normative halakhah is like Abaye in the cases of 0”ap vt without

specifying what the acronym stands for.

Considerations like these render the Talmud a closed text when it comes to attempting to derive
normative halakhah from it. As | noted earlier, the lion’s share of the Milhamot dives deep into these
kinds of kelalei pesikah inquiries. Ramban’s preoccupation with kelalei pesikah is a core component of

his halakhic writings, as Shraga Abramson’s work demonstrates.?!3

Rashi’s great commentary made the Talmud’s discussion of legal ideas accessible. It perhaps

democratized the Talmud as a corpus of theoretical legal discussions, but as a code of normative law,

212 5ee Halbertal’s characterization, Maimonides, pp. 94-96, of Rambam relying heavily on the kelalei pesikah of
the Geonim earlier in his career, but abandoning them later on in life in favor of his own interpretations and
analysis of the sugya:
“In the first phase of writing the Commentary on the Mishnah, Maimonides tended to accept the
decision-making principles enshrined in the Babylonian Talmud: in a controversy between single sage and
multiple sages, the law accords with the majority; the law follows R. Joshua against R. Eliezer; the law
follows an anonymously attributed Mishnah; and so forth. Maimonides’ revisions over time demonstrate
that he liberated himself from the automatic application of these principles or from following the legal
precedents common among halakhists who predated him... Close study... reveals the steadily increasing
independence that Maimonides demonstrated in his rulings, whether vis-a-vis geonic traditions or with
regard to previously accepted methods of reaching halakhic decisions.”
213 Shraga Abramson, Kelalei ha-Talmud be-Divrei ha-Ramban (Jerusalem, 1971). Note Abramson’s surprise, p. 5,
that Ramban’s emphasis on kelalei ha-pesak and kelalei ha-Talmud has been insufficiently noticed:
MATY 19 2V qN1,L127 DTIR 'V IN9TW X7 1"2n7n0 N2TA WY NANNN 2V JRXY 20 NN NNN TN 190K DNITAN 72w 1INNYI
NN DIYN K78 DINT 'R .DYINNA K7 |"2070 N2TA INN K7 017720 01192172 QR K7R TIV K71.7'197 T'an 0NIT'o |"ann
.0N"'V NN I'RN N"apn TV 0MIo NPTNA 220 2"t Nnxy
See also Ta-Shma, Talmudic Commentary Part Two, p. 42:
.19 722 'TN7Nn 19%2" N3N DR TIND TU 772891 2'1N0N0Y7 INNan 8N 'anTn 2w Nrmaon Y01 12 1121 1NN KW
Note that R. Zerahyah ha-Levi also attempted to codify kelalei ha-pesak in his Sefer ha-Tzava. On this work, see Ta-

Shma, R. Zerahyah ha-Levi, pp. 29-31.
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the Talmud remained as closed off as it always had been. To unlock its rulings, one needs a guide--or a

map with a legend.?*

The Geonic-Saboraic-Amoraic Tradition

What guidance or tools does the halakhic jurist have at his disposal when approaching the difficult
corpus that is the Talmud? Ramban’s position, | shall contend, is that it is through the works of the
Geonim--who had studied in the same academies as the Amoraim and Savoraim and received traditions
of interpretation and jurisprudence from them--that the halakhic jurist can begin to approach the
talmudic corpus. It is through the Geonim’s teachings and rulings that the jurist can gain access to the
jurisprudential traditions of halakhah that stretch back to the drafting and sealing of the Talmud itself.
The best way to approach a difficult corpus is with the key provided by its authors and editors. For
Ramban, the geonic writings were the key to unlocking the Talmud. In his view, the insights and
principles of jurisprudence that animated the academies of the Amoraim who forged the Talmud would

have found their way into the teachings of the Geonim.2%®

Ramban’s reasons for endowing the geonic tradition with significant weight are primarily epistemic.

Given their proximity to the figures and academies that drafted, edited, and sealed the Talmud, the

214 One reason why we do not sufficiently appreciate today how closed off the Talmud is as a work of normative
law is that we rarely approach the text of the Talmud as a direct source of normative halakhah anymore. Pesak
halakhah works backward from the Shulhan ‘Arukh, which is already filtered through the Rif, Rambam, and Rosh.
These rishonim did so much of the spade work in laying out the foundations of the Talmud’s normative rulings--
and the process of pesak halakhah is so thoroughly framed by them and filtered through them--that we hardly
even consider what it would be like to derive normative rulings directly from the Talmud. (That is, as Professor
Berger has remarked to me, unless we are the Maharshal or Gra.)

215 |n the next chapter, | consider whether Ramban’s contemporaries and predecessors shared this perspective. In

that discussion | consider the intriguing statements made in Responsa Ri Migash no. 114.



95

Geonim and their tradition would hold the key to revealing the legal secrets of this “difficult” and

“obscure” text.

A vivid example of Ramban’s perception of the Geonim as the intellectual and institutional heirs of the
Babylonian Amoraim, and the presumption it creates in favor of their halakhic rulings, is his analysis in
the Derashah le-Rosh Hashanah. Ramban records a dispute between the Spanish scholars and the
Geonim whether nine blessings are recited in the silent musaf prayer of Rosh Hashanah or only seven.
Ramban acknowledges the persuasive arguments supporting the Spanish position, but ultimately he
upholds the geonic tradition on the ground that the Geonim must have received a tradition from the

Amoraim:

“the [Ritz Giat’s] arguments are compelling, but since the Geonim testify and state that this was
never the practice in the Yeshiva...and that this has been their practice forever, we must accept
their testimony. For the Geonim received a tradition from and saw the practice of the Savoraim,
and the Savoraim from the Amoraim, and they sit and study in the very same academy and chair

that Rav Ashi sat in, and they prayed in the very same prayer room that he prayed in.”?1¢

218 Kitvei Ramban I, p. 248:

D'T'N' X7N,N2'W (2 NWYI X7 D21UNY DNARIRED'TUNA DRINANY |11 72K, |0 NIZITA NIYL 100 %W MMIYLY NRNal
IN1I2D 1277 INT11727 DIINANY DNITY 22777 127 W 12012 20 ,021Vn DANIN ]21,VWN DN'97% INIR 11X DY vaY '229nn
DIYO DANIN W TIVIL[Y229N0 1N 172 N01IN DALMY [N TR 17 7 INDD V1 INA'WRALINIINK 2270 'R0 (2201

MANY NN 2 0"PNIIATA A2 NN 0T 1971I7Y ANINYT 21UNN NXPN ITNENRD AR PNX "N NAT INAY TU 98w Ana

.11'01 NWN2 INNAY 1N DT N21V 9107 1'90 D27 AN 'TNAw 12T 22 (K" R"a nNna ' ") oman

Note further that this remarkable expression of deference to geonic halakhah appears in one of Ramban’s latest
works. This puts some pressure on Oded Yisraeli’s thesis that it was only in the early stage of his career that

Ramban felt bound to the geonic tradition. See my discussion below in chapter three.
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Note that Ramban here sides with the geonic tradition over the established Spanish custom.? This, |
believe, further erodes Septimus’s claim that Ramban’s interest in the Geonim was but a derivative of

his Spanishness.?8

Addressing that same controversy in the Milhamot, Ramban writes:

“Were we [in fact] required to recite nine blessings in each prayer of Rosh Hashanah... how did
[our practice] get so corrupted--and with everyone’s approval? And why, then, did the early
Geonim who received their tradition from the Savoraim... not enact this practice? [If it is indeed
the correct practice] how is it possible that the Geonim of the two yeshivot did not inherit a
single siddur [reflecting this practice] from the late scholars of the Talmud. The truth is that
anyone who doubts [our current practice] is undercutting the received tradition [handed down
from one generation to the next]. For this is a received practice and it is agreed upon and it has
spread throughout the Jewish nation, and not a single person challenged it... And you should
learn from here that anyone who deviates from the words of the rishonim [Geonim], it is like

they are turning away from life [itself].”2%°

217 And this Spanish custom had deep roots. R. Isaac Giat (Kitvei Ramban I, p. 247) introduces it as:
170N 22w 170 7RINY 117 (1221,0019%7W 02172 0'NINN DN X 171pY nRun 'WaRI IR 2021 0172 0D'RINN 1272 1KI
. "WIVL MR 21, VWD NN 970 A 97900 'R nwun? nd%0 NImMw 01pti]inn
And note Ramban’s recognition, Kitvei Ramban I, p. 248, of the old Spanish custom:
..17W 20117 27unn 1NN NN AN phxt oL
218 gee above, chapter one.
219 Milhamot Rosh Hashanah 12b:
D'INRANI 712 NN2DNA DTN 2ITAN WIAWN IWANWI IR NNINENNNY NV 0" Nizan 221 'v 7%2ann? farn 28w i 19\
12U MITON TNXR ITO NIA'Y! MY IRWI K7W TWaR IR 2 12120 X7 N2 NIRNN 91027 X110 [1270 1737w DRIWRIN
X71 78w 921 NIN DIYAI DJ0INI 72171 2NINN NTY N72P0 NYY2W 2020 QTN 12T Papann 22w NNRNALEDIINNRD TINNN
¢ DNMATA WIIaN 22w NTAYIRIN |2 TINYNN "IN 12120 ' ONY 'Nan (1 211971 'IRIN 1231 D21VN 1272 DTR WY

IAT7 NI [T NIAT? DAIT? 12010 IR 12010 12W 72'92! INN1 D1'NN w1I9] DRIWK)
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Particularly noteworthy in this passage is Ramban’s claim that anyone who doubts the practice handed

down from the Geonim “is undercutting the received tradition.”

And another important example from Ramban’s Derashah le-Rosh Hashanah:

“... these are supports and proofs to the practice of the Geonim, and they are certainly correct
for this was the practice in the two Yeshivot and they (the Geonim) always follow the practice of

their predecessors going all the way back to Rav Ashi. Therefore, we in Sefarad??° practice [this

220 This is the only place | am aware of that Ramban self-identifies as a man of Sefarad. Recall from chapter one
that thirteenth century Catalonia had strong linguistic, social, and political connections with Provence. Note that
Ramban’s statement of nahagnu anu be-Sefarad appears in his Derashah le-Rosh Hashanah, after he arrived in
Israel (see the end of that work). Perhaps the local population wouldn’t recognize Catalonia as a distinct culture so
Ramban simply mentions Sefarad for the ease of identification.
In his earlier works Ramban appears to view Sefarad as a distinct location from Catalonia. He repeatedly refers to
manuscripts that arrived (and that he received) from Sefarad, implying that he did not view himself as residing
there. See for example Milhamot Pesachim 7b:
JI2'WR N1 11900 0'NAN 7011 DY D901 PXIW! AN2 NLYAal DIIWNIN DT N2
Milhamot Bava Kamma 31a:
JNINXND 2T AN 2NN 121201 N1 9Y INA'WIMIET19010 082N 0AINN 01902 |l
Milhamot Hullin 12a:
.7190N 0'NAN 0'NAINN DM90N 2N KNI
And in his Hassagot to Hilkhot Lulav:
QWD Y T NWYY [N NYNIRALRTN N2 QNI 'R 171900 NIKAN NIPITA NINNDI NNl
In the Hiddushim Berakhot 11b, Ramban appears to rely on Ramah’s testimony about the practice in Sefarad,
which implies that had no direct evidence of the practice there:
YIawn 201N11,781W YIND K71 T1902 AN 13RI NIYD RINY 1102 12T 2170 1R 127200 (2 2INW7 M2 INIY 1anl
.nipmn N
In the Hassagot to Sefer ha-Mitzvot, Shoresh 1, Ramban appears to identify Sefarad with Andalusia:
D'NINN 72 |'2 DI0INI TRA 12T LYANI IMNNI[12WN KIXD7 NNK? NNK [NID1NI71T2 N1I270 702 82 RINMNIT19 %0 Nl

INN NIA 7190 'NINY DDA .NNMT NI NNNTRI |'DI'G NIN'YW N1 NANNII NIXAN %2 D10 NTY [N 009Nl D'TMYNNI

.N7120 NI29 722 NNNN NIXINA 0NAL(NNTPNA) 2"'NT 270 12T TR DIZTIN YINA
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as well]....and | heard that in northern France they do not.... But | have already shown the right

way with proofs from the Talmud and from the actual practice of the Geonim...”?%!

The following examples from Ramban’s halakhic writings are illustrative of both his conviction that the
Geonim possessed legal and interpretative traditions from their amoraic predecessors and the
normative consequence that we ought, therefore, defer to geonic precedent:
“It seems that [Rav Yehudai] gaon possessed a tradition on this, and they (i.e. the Geonim) must
have received this ruling from the Savoraim.” 222

In Torat ha-Adam, after recording a dispute between Rambam and the Geonim about which practices of

mourning are observed on the holidays, Ramban rules:

“And upon whom should we rely? Come let us rely upon the words of the Rishonim [Geonim]

whose words are a received tradition and [therefore] do not need [additional] support.”?23

And in other contexts:

221Kjtvei Ramban 1, pp. 233-234:
1IN 12201 712197 ,'WN 21 NINM DN'TA DAMIAN 2NN NI MY NWUN NNY AW 73 ,001I830 ANaN7 NIFREDRDND 1798 72
I'N ("2 T"2 0'NDA) NNKY NNT |MI20 DN KAW ,773 NN |2 ['WIV ['KY MyNwI,NYINN 2w NINyN1 NNalva vipn? T1ao0a
P 2V (NNYN UM D'WITNA) 12TAY 122 1R, NIVPNZ1EN7'W171 VAINI DMWYY7 10172 00K 029N 17'a9x 9111 11aX N1un
..NIY'IN71 V2RI DMWY N7'W1 13U7 n'2'9N 11V 727 221227128 NIYN 'Y DRIINAD (D NPUNATRINAN D NI'RI2 1T DT
222 Hiddushim Bava Batra 62b:
NPI71 121N 'P'90 22T 7 N'WR NN 2"'T [INA INTIN 21 0T Xaw71 121 X217 WY AN 0N [2'nei 'nan NIRNDIIA AMaw nnl
N7N ,NTNIV 0202 NPTNA UIPIRIN YAN1Y XININEYAIMY? K219 'NAT 1[I RPA0NT RNAIZ9 721 RIN ANRIN 17V 1N2NA RNINN
.NT 03 172 'RI120 127101112 2" [INAN T2 RN n7apw 7™
223Kitvei Ramban I, p. 226:

JITN 12NN 'R0 2T 0NNATY DRIWRIN 2T YV 110011 NI, IR0 12V NI
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“The Bahag and the author of the Halakhot Pesukot both [rule this way].... and this is a tradition

in their hands from earlier [generations]...”?%

“The Geonim say... and because it is a received tradition, we accept it.” 2?°

“Since this is a tradition in the hands of our masters the Geonim, we will gladly accept it.”?%®

“Our masters [the Geonim] explained.... but Rabbenu Tam wrote.... And we rely upon the

received tradition.”??’

“Rabbenu Tam brought support to his interpretation... but this is certainly not a proof... rather

the consensus of the Geonim is correct, and we accept their received tradition.”??

“Bahag writes... and Rif relies upon him in his ruling in the Halakhot... but | am surprised because

| have yet to find the Geonim and Rif relying on the Yerushalmi for normative rulings... but this

224 Milhamot Pesachim 7b:
INWN1 Nn"w KIIV'Y X211 20N RP K27TA NNRR 0712 NIPI0A N0 2021 NIZITA NIA70 202 XNTN22 AwWNNY XNIA 2NN 1NN
N2 NIWMN N90 7112 17722 1221 NIAYM (D1 TIA0N D'RAN 7221 DY DNA01 781Y! 1N NDWAI DRIYRIN DN NI
NIIINTP DIWNA DI0IN 12T RINY NI DT 221 DIIWRIN DIRA? NIPITA NIRNDIIA KX |31 DMOI¥D "IN N7RY 9"y
225 Hiddushim Rosh Hashanah 32a:
.2171 X' N72pW |1131,0017V '2'01IR 22X NYYUN MNI |'R 2T DINAN NI
226 \ilhamot Hullin 3b:
D19 0129 1202 %2772 DIIRAN 1'NI20 T2 NN N72P17'RIN
227 Hiddushim Kiddushin 51a:
['71V DX [N RN NIRY DT MLAT2 R AN 2" TN ('8 11'D) anuT ptaa onn mivn N "2 %"t imian e .n"p 2w
.'2aN10 12X N22p0 201, ('R T'7) T2 N20NA N2 YAIRT DT MY NG
228 piddushim Bava Metzia 114a:
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[ruling] is probably a received tradition that the Bahag possessed... and Rif was relying on

[Bahag’s] received tradition.”?%

The Geonim as Guides and Windows into the Talmud’s Hidden Content

| have argued that Ramban saw the Talmud as a closed text and that he saw the traditions embedded
within the geonic corpus as an important key to unlocking it. A close analysis of Ramban’s introductions
to the Milhamot and Hassagot to Sefer ha-Mitzvot reinforces the thesis. Ramban perceived the Geonim

as the guides who can reveal the Talmud’s hidden principles:

In his introduction to Milhamot II, Ramban describes the Geonim and Rif as

“men who are pillars of Torah study, the foundation of its chambers, and windows into its

7 230

hidden principles”.

Ramban offers a similar description of the role of the rishonim and Geonim in his introduction to the

Hassagot to Sefer ha-Mitzvot:

“[the rishonim and Geonim] are the cornerstone and pillar of our study of the Talmud. They are

the ones who have guided us and taught us. They are the ones who have set us in the ways of

229 Kityei Ramban Il, p. 203:
IMNXN NT 2T IMI2702 7T 217N 12127 120 N1 ,ITU7R |2 w110 N2%0 [RTIR 119720 2aRa1 217 %702 2" T nia%n Sva anal
,N70 D091 MY 2V '2NI0 1IN 2"T 21T 121201 DIRAN 21T NN K7W RN an 2ax (01D R"a naw) ,mwini miN
N7V [N TN |21,'M7WI01 109 K7 NNXY IT XNJ0NAI,72 137 (1'2n10 X"2) M DRINAND ['RY 'M72101 NIRI0A NI2%0 nnal
,0121NNN M2AT? NYI2N DNYTY NINIRTETN M7 0270 172 X022 109 K7W DIpn 93w '9% N1 'wintn 2 71IndY
DINAN MNRY NNINDLITA NIZ7NN 202 T2 RN 0720 2IR1E.019Y 12010 |'R1RD NP2IN TN N2TI NPoIaY NM2YWNm Knani

.IN7227? 2V 1o 2"'112'271,072P2 DT NPIDAY NA7N K'Y NINENYIAY 19 7't

230 kitvei Ramban I, p.412:
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the Torah and on its paths. And from them (the Geonim) we [are able to] ask the earlier

generations®! what path we ought to take (i.e. how to rule).”?3?

These passages bring the argument full circle. Until now, we have seen two separate ideas emerge from
Ramban’s writings. The first is the idea of the Talmud as a closed text. The second is the idea of the
Geonim as the recipients of interpretive traditions. These two ideas come together in the passages just
cited from the introduction to the Milhamot and Hassagot. The Geonim’s traditions are the key to the
Talmud'’s secrets. Thus, the Geonim are the “windows” into the Talmud’s “hidden principles,” and they

are the “ones who guide us” and “set us in the Torah’s paths.”

Let us briefly take stock. In chapter one, | argued that a core component of Ramban’s life project was
defense of geonic halakhah. Specifically, I've argued that Ramban’s Milhamot, Sefer ha-Zekhut, and
Hassagot to Sefer ha-Mitzvot should be understood in this light. | have also shown that geonic halakhah
occupies a prominent place in Ramban’s halakhic works like the Hiddushim and Torat ha-Adam. In this
chapter, | have argued, first, that Ramban saw the Talmud as a closed text, at least with respect to
issuing normative halakhic decisions. Second, | have argued, contra-Septimus, that the reason why
Ramban, a thirteenth century Catalonian with no known connections to geonic halakhah, felt so

committed to the geonic tradition is primarily epistemic. The Geonim must have received invaluable

231 Ramban’s phrase, as Chavel notes, is borrowed from Jeremiah 6:16:
12 N2 1271 210N T AT IR D71V NIANIAY7 178W1 IR DDIT 2V 1TAY NNk nd
R. Yosef Kara there interprets “netivot ‘olam” as dorot ha-rishonim. Radak similarly writes:
NNITN ..AN172 071V NIAMI (78 DN 1K [2 7TAN AN 728W DI7W0N 17V 121271 NN 1KY 112 021V N2 112V 178 DA
.nvwy
232 Kitvei Ramban I, p. 419:
2V 2ITRUNY 0N, [T%1 1NN WK DN, TINYIENS TINYNN TIR%2 127 0N '2,011I80 N2T w1921 DIWRIN 2V NIAT ThY?
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traditions of halakhic jurisprudence from the Amoraim and Savoraim, and these traditions hold the key

to unlocking the rulings embedded within the talmudic corpus.

Still the mere fact that Ramban was committed to the geonic tradition does not by itself explain why he
would dedicate three full works to their defense. As Haym Soloveitchik noted, the role of intellectual
lawyer was unprecedented in the history of halakhah. Moreover, as we saw above, none of Ramban’s
predecessor’s felt the same commitment to the geonic-Rif tradition, and no one dedicated even a
fraction of the intellectual energy that Ramban did towards defending the geonic tradition. That
Ramban should dedicate so much intellectual energy to the defense of the Geonim, and to do so
systematically throughout his career--the Milhamot, Sefer ha-Zekhut, Hassagot--even if he felt strongly
about the authority of their traditions and their ability to shed light on the dark corners of the talmudic
corpus, demands further explanation. For this, we turn to the thirteenth century context in which

Ramban wrote.

The Thirteenth Century Context

The twelfth century was a century of halakhic revolution. In northern France, the tosafists refined a
sophisticated method of dialectic, which they systematically applied to reinterpret the written page of
the Talmud. Rabbenu Tam and Ri articulated and applied new principles that reverberated throughout

the entire system of Jewish law.?* In Provence a newfound sense of independence and self-confidence

233 5ee Haym Soloveitchik, “The Printed Page of the Talmud,” Collected Essays I, pp. 7-8:
“Rabbenu Tam'’s influence extended over the entire talmudic corpus; he scarcely treated a topic that he
did not revolutionize by dialectic... Rabbenu Tam rewrote halakhic thought by his revival and use of
dialectic.”

And in “Rabad of Posquieres”, p. 19:
“While Maimonides was hewing in granite the upshot of Talmudic discussions, a new Talmud was being

written in northern France.”



103

led Rabad to break from the Geonim and their traditions.?** Likewise, Rambam’s comprehensive
restatement of Jewish law not only divorced halakhic rulings from the Talmud’s enigmatic give and take,
but fundamentally restructured the conceptual principles that underlie Jewish law.%> Not since the

redaction of the Mishnah had Jewish law been so fundamentally and so thoroughly reconstituted.

Haym Soloveitchik describes the revolutionary ethos of the twelfth century:

“Sometime late in the second quarter of the twelfth century, Europe declares her independence
of Babylonian tutelage and within the wondrous span of sixty years achieves it. North of the
Loire it was the dialectical revolution of Rabbenu Tam which heralded the advent of European
Halakhic thought, south of the Loire it was the commentarial labors of Rabad. Both were
bringing a newly forged vision of Truth and each was well aware of the fact. Not by accident
does the same imperious sense of self stamp everything that those two titans wrote. Both
personalities exuded power and boldness... Not that they overthrew the past--Heaven forbid;
they simply rendered much of it irrelevant. And it is not for the meek to discard 500 years of

tutelage.”?3¢

234 gee Haym Soloveitchik, “Rabad of Posquieres”, pp. 13-14:
“In Rabad’s writings one witnesses a mind working unaided and untrammelled in (what to his view is)
virgin territory. And subsequent generations found in his interpretation, in his categories, in brief, in his
conception of the field, greater stimuli, more fruitful points of departure, than in the works of the Geonim
which now began to appear distant. .. Rabad’s impact upon Talmudic studies was correspondingly
massive.... Hundreds upon hundreds of his original insights were assimilated, adapted and extrapolated...
and thus shaped the contours of the Halakhah.”

235 5ee Isadore Twersky, Introduction to the Code of Maimonides, pp. 515-517: “The Mishneh Torah represents a

quantum jump in the development of Rabbinic literature as a whole and the history of codification in

particular...[it] changed the entire landscape of Rabbinic literature.”

236 Haym Soloveitchik, “Rabad of Posquieres,” p. 14.
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The revolutions of the twelfth century stand in sharp contrast to the apparent conservatism that
characterized earlier halakhic thought. From the sealing of the Talmud through the eleventh century,
Jewish law evolved linearly and conservatively. The Geonim refined the kelalei pesikah of their
predecessors and applied the principles of halakhah to the affairs of their daily lives. They issued
decisions and opinions, and they adjudicated between conflicting talmudic passages. Some Geonim
authored commentaries explaining cryptic and inaccessible talmudic passages, while others summarized
the normative portions and final decisions of the talmudic discussion. But at the close of the eleventh

century, halakhah stood, in substance and in form, pretty much where it left off centuries earlier.?3’

The revolutions of the twelfth century—Rabbenu Tam, Rabad, Rambam—brought sophisticated
analytical methods to Talmud study, allowing for greater conceptual nuance and more precise and fine-
grained interpretations of the halakhic legal system. The brilliant theorists of the twelfth century were
‘discovering’ thousands of new legal principles, rewriting the written page of the Talmud and
reconstituting halakhic doctrine. Yet, the wave of new concepts and novel interpretations also
threatened the stability of the law, its transmission and legitimacy. If Rabbenu Tam and Rabad could
reinterpret the significance of the talmudic discussion and cast aside hundreds of years of geonic
precedent, then Jewish law was just a matter of interpretation, a malleable tool at the mercy of a

creative jurist.?%®

237 On the Geonim’s halakhic works, see Robert Brody, The Geonim of Babylonia.
238 As Rabbenu Tam once exclaimed regarding his interpretive powers: “even when the Talmud says ‘liable’ in one
place and ‘exempt’ in another place, | can reconcile them beautifully; a fortiori [| can resolve any] other matter.”
See Sefer ha-Yashar (Responsa) no. 56:

JINNN NI w2 0O DNYINA 13X IR DIPRA DAl TR DIPRA AYA TINN2A w'wd 19'an 12
Even a figure as bold as Rabad bristled at the brashness of the tosafists. As Rabad once remarked, Teshuvot u-
Fesakim:

.0%1UN AWK D120 NN 1 D271 DAYIND D'YTNN DM T 012 YN 1 MuT



105

The twelfth century revolutions brought a host of concerns to the foreground. First, any legal system
depends on the orderly and consistent application of its norms over time and throughout its
jurisdiction.?° The thunderbolts of the twelfth century were mesmerizing, but they were also

disorienting, and they threatened to undermine the law’s stability. Each generation and each region, it

Rabad himself declared, “excluding nonsensical matters, | can adjudicate all legal cases.” In a response to an
enquiry, Rabad writes, “Continue to inquire, my son, about all matters which are doubtful to you, for
interpretations belong to God and to the children [intellectual faculties] which He has graciously given to his
servant Abraham (i.e. himself).” Elsewhere he declares, that his rabbinic predecessors all groped in the dark like
blind men in the absence of his novel and accurate interpretation:
13'MIAN '7 IN'IN NINIPA NN DMYN NNN Yan 727 NYU KR,12'1 22 12110 010 7 2j72 12 12 111K M MIQN 7122 87171
..0N2TANNY
In another context, Rabad could boldly declare, “... in all these matters | have nothing to fall back upon, neither
from a rabbi or a teacher, but only upon [that which | have received] with the help of God alone who teaches man
to understand.”
VT DTN? TA700 1727 280 N1TUN 12 NN 'an X7110'9n X7 N8 %201 'y |'R
For an analysis of these statements of Rabad, see Twersky, Rabad of Posquieres, pp. 40-41.
Moshe Halbertal, By Way of Truth, p. 77, characterizes Rabbenu Tam and Rabad as
.0'MYuL |"PA yIwn NN INLY DNIDAY 1 DAIRINN
239 Note Ramban’s requirement, Hiddushim Bava Batra 55a, for dina de-malkhuta, that the law must be public,
known, and applied consistently and universally for it to qualify as a legitimate law:
DM2TN AN 1197 ' WK 02700 221 RINY IN170 7227707 ['UITD 2T 120 K27 RNIAT NAT 2RK 12702 'R
12N1 K7W NN DUN D17 NWIY RINY WTN PIN IN YUY 197 NYIV 1700Y NN 22K ,012700 'PINal 0§ N2T71 02N 0Nl
LITOININD 2T 1N 'RIRIN N27RT NNIDAN ,NIARD '
TAVUT 'NN2 72N, XNI270T XNII0ANT,N7'202 1'70 XAW 12100 1NV 1220 TANY? 1700 212 ORY NN 2T 120 qoint 1l
NI'T [2ANTA N7 XIP'TEINANIYW NN DY 90N Y NN N N1 RN RIN KTERID KI70T XNINIIN NN 701
NI, 01IN1 DAXVYN D'YIY D22ANY NN K21 2NN 1270 102127 VT RI'T RNIR R RI2AT RI'T [3MNAKR N21 KT RN T
NI921 1NN 72 ("2 '3 1TNI0) 121120 NANIE,RNIN PR INY 1T 90 0712 2AMAY 112 01T 1700 20T DwITpn 8w 1190
..12Nmm 7 7nn
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seemed, could reinterpret the law for itself. And if every generation and region had its own interpreters,

the law has no consistent or uniform meaning.?*°

Second, the halakhic revolutions of the twelfth century raised questions of interpretive legitimacy.
Rabad and Rabbenu Tam bulldozed geonic precedent and rewrote halakhic doctrine--but what made
their interpretations legitimate? Granted, their novel suggestions solved textual and conceptual
problems of talmudic law, but problem-solving cannot be the only test of interpretive legitimacy.
Coherence with halakhic precedent is another criterion. And to the eyes of one thirteenth century

Catalonian jurist, it was a criterion insufficiently respected by the brilliant minds of the twelfth century.

Against the revolutions of the twelfth century, Ramban emerges in the thirteenth century as a
conservative jurist seeking to bestow stability on the law and to restore the centrality of geonic halakhic
precedent. As we saw, this project was more than a side-pursuit for Ramban. It spanned the length of
his career, and it constitutes one of the pillars of his life work. Ramban devoted three full treatises to the
defense of pre-twelfth century halakhah, and as we saw, the project constitutes an important dimension

of his Hiddushim and Torat ha-Adam.

Ramban’s introduction to the Hassagot to Sefer ha-Mitzvot gives voice to his concern for the decimation

of halakhic precedent:

“[I' have come] to defend the rishonim and to explain the words of the Geonim. For they are the
pillar and cornerstone of our Talmud study. They are the ones that have guided us and taught
us. They set us in the ways of the Torah and its paths. And from them we inquire of earlier
scholars which road we should travel (i.e. how to rule). But behold, in recent generations hordes

and hordes of clever scholars, roaring like lions and beasts, come forth with objections and

240 Ramban explicitly addresses this concern of Torah law devolving into “several [inconsistent systems of] law”

(shetei torot) in both his Hassagot to Sefer ha-Mitzvot and his commentary on the Torah, discussed below.
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arguments to destroy the temple of wisdom (erected by the Geonim and Rif), and in their hands
they wield a double edged sword... to kill wisdom that should not die and to give life to ideas
that should not live (their novel rulings and interpretations). They limply hold onto uncertain

rulings.”?*

Here Ramban paints a picture of a mass movement (“hordes and hordes of clever scholars”) declaring
war against the geonic tradition (“to destroy the temple of wisdom”).?*? These roaring scholars reflect
the revolutionary ethos of the twelfth century. In fact, even though Ramban is here describing his

motivation for writing the Milhamot, he does not single out R. Zerahyah until later in the introduction
(“And behold one of the princes armed himself [for battle], to uproot and to pull down, to destroy and
to break [Rif’s halakhot]”).2** Nor can the phrase “hordes and hordes of clever scholars” reduce to one
man. The picture Ramban paints is wide enough to include Tosafot, Rabad, Rambam, and R. Zerahyah,

among other critics.?** Ramban’s introduction to the Hassagot, then, captures the historical context

241 Kitvei Ramban |, pp. 418-419.
w1921 DRIYRIN 2V NIAT TAYY ...NIN1ITR K21 MPTNN M7 ,NINMIR X7 NAWI NPT TU DAFNININ TR (DN AR 17T 11vIn
1178Y DNNIL,D7' AW NINN 21T 29, 0ITNYNY 0N L1171 1NN YR 0N, TIRYENIG TINYNN TIN%2137 00 12 .01INAN NAT
D'N2 D'NAY 21P1 NIMK NARY ,011N2NN 0712 DRINN DINN DRNNRD DNITA NINT.NA N2%2 N2AILN T AT IR ,021Y NIAMIY
DMAT NI'NY1 NAIMINN N7 TWR NINJN N'MNY7 .NIMNNY%1 NnY% Ni'ala 11n 011l .NIfa%n? Nt Ninan 2'an? , nirni niipa
JI9NY NRNEI9VUN NINAYA DRAND DK 1I'NY,NI991N NIXZNA NI 0T IPTRL.NMTAN K7 TWN

242 Ramban invokes a similar architectural metaphor at the conclusion of his Hassagot to Sefer ha-Mitzvot (Frenkel
ed., p. 412):

.['22 DIIWNIN MAT NNDA K211 N1 1D 72w 127 NI
243 Kitvei Ramban I, p. 419:

.. J2W71 TANNY YINAZ1 WIN1Y7 12200 DRIWRIN DNWN TRR NN
See also Ramban’s introduction to Milhamot Il where he discusses the culture of criticizing Rif and not leaving any
of his rulings intact, Kitvei Ramban |, p. 413:
['2V DNNIP7NNA 121N ' 17 NIRWN R7W 1M2T %V 021N MR 191 071 NP 2T 087K Ny 1211 21main 11217 Ml
D'ATN 'MYITNI2702 DNMAT DY INWA K7 POAW NN 721 XY 09 K71 w1'aw Nn 722|120 127 X7112TY nn %221 |10
TRV 'R 1A 2'NnnY Doivan

244 see Chavel in Kitvei Ramban I, p. 413 note 53, who catalogues the range of Rif critiques.
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which motivates his project: the destabilizing revolutions wrought by the twelfth century halakhists (“to

destroy the temple of wisdom”) that would undermine the stability of the law.

Naturally, the revolutions of the twelfth century, and the destabilization and disunification of halakhic
jurisprudence that they entailed, would be harmless if they did not conflict with an antecedent
conception of law--a conception that demands some measure of uniformity across regions and stability

over time. It is to this conception of law, that we now turn.

Legal Precedent, Uniformity, and the Stability of the Law

In several places Ramban emphasizes the “great importance” of stabilizing halakhah by limiting
disagreement and imposing uniformity on the law. In his Commentary on the Torah, Ramban explains
why it is crucial for a legal system to have a central judicial body empowered to decide the law and

settle any controversy surrounding it:

“The master and commander of the mitzvot instructed [us] that we should follow the rulings of
the [scholars in the high court]... He gave [us] the Torah in accordance with their interpretation
of it... The need for this commandment is exceedingly great. For the Torah was given to us as a

text, and it is well known that opinions will differ [about how to apply its principles to] new

cases that will arise. Inevitably, what will happen is that there will be disagreement [about how

Septimus, “Nahmanides and the Andalusian tradition,” p. 32, also reads Ramban as describing more than just R.
Zerahyah's criticism, but interprets Ramban’s attacks as being laser focused on the tosafists: “those roaring
warriors of ‘recent generations’ sound very much like masters of the new northern dialectic.” And in note 83,
Septimus writes: “The recent challenge to them by hordes of brilliant dialecticians seems to me to reflect
Nahmanides’ perception of the confrontation of the geonic-Andalusian tradition with the new northern halakhah.”
But | see no reason to limit Ramban’s characterization to the tosafists.

Ta-Shma has argued that R. Zerahyah was deeply influenced by Rabbenu Tam, see Ta-Shma, R. Zerahyah ha-Levi,
pp. 106-112:
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to interpret the text and apply it] and then the law will splinter into multiple laws [each school
with its own interpretation of it]. Therefore the Torah commands us to follow the rulings of the
high court in Jerusalem on all matters relating to the interpretation of the law. And it does not
matter whether their interpretation is based on a tradition they received from Moshe or
whether it is based on their own understanding of the meaning of the text or its intent. For the

Torah was given with [the intent] that its meaning should be determined by [the high court].” %

Here Ramban interprets the authority of the high court as grounded in the pragmatic need to stabilize
and impose unity on the law. Without a centralized judicial body, the law will splinter into several
different systems, with each court and each jurisdiction interpreting the law in its own way. Note that
Ramban does not require that the court decide the matter on the basis of a received tradition. The
court’s rulings are binding on the entire Israel even when they are based on the subjective
interpretation of the court, solely so that there can be a unified interpretation and application of the

law.

245 Ramban Devarim 17:11:
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Of course, this passage does not suggest that Ramban believed that the Geonim were the institutional
equivalent of the high court in Jerusalem.?*® Rather Ramban’s interpretation of Lo Tasur reflects his
sensitivity to the need to limit disagreement and unify legal practice. In his Hassagot to Sefer ha-Mitzvot,
Ramban extends this idea of the necessity of unifying the law and minimizing disagreement to explain

the need to resolve conflict even within the high court:

“Even when there is a dispute within the court... whatever the majority decides, that is the
Torah law that we are commanded to follow, and anyone who violates the majority’s decision

by relying on his own intellect and opinion is a rebellious elder... ¥

248 Though in some cases Ramban appears to allude to this kind of connection. See for example Milhamot Ketubot
21a:
“Rabbenu Sherira and his son Rabbenu Hai, who[se rulings are binding] like [a decision rendered by] the

majority of the Sanhedrin, hold this way.”
...IAN2 72 |"1TNI0 7Y NAN2 21w KINW 122 'R 12201 K1Y 101

Robert Brody, The Geonim of Babylonia, p. 147, notes that there are many “references to the Geonic court as ‘the
Great Court which corresponds to the Sanhedrin.” He also notes, p. 147, the many statements to the effect that
“one should not deviate from this (decision) either to the right or to the left” in reference to the geonic rulings.
Brody also notes, p. 49, that the geonic academies were comprised of “seventy scholars who are sometimes said to
constitute, and sometimes to correspond to, the Sanhedrin. This is the clearest instance of the borrowing of
ancient terminology and its accompanying prestige.”
Note also the responsum of Ri Migash, no. 114, where he says that anyone who relies on the geonic rulings, even if
he does so blindly, is considered to have acted in reliance upon a great court:
9"V NYUY NN XINW 197 ....NAIWAL [N NI NN, TIN9NA AN 2120 1'Kw 9" UK, 0NV JRI01 DRINAN NIAIWNN NINY N
Shwy nn? nnnim 2m "M
Though it should be noted that Ri Migash does not say beit din ha-gadol, rather beit din gadol.
247 Hassagot, Shoresh 1:
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N2J70 171pW NN 211XV N3N [IY7 NIVAWNA IR [N NWITI MINNY NITA "YU U2 INWI AN 121 I DI 11T NN
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After once again explaining the importance of minimizing halakhic disagreement, Ramban explains that
legal precedent is necessary to prevent individual scholars from following their own interpretations and
arguments. Lo Tasur commands that those individual scholars are bound to the legal precedent and

interpretations of the high court:

“For the Torah was given to us by Moshe as a text, and it it is known that opinions will differ
regarding new cases that will arise, so [in order to minimize disagreement] the Torah commands
us to be abide by the rulings of the high court... in order that a scholar (interlocutor) won’t say
“how can | permit myself to eat this when | know that the high court is mistaken.” Behold we

can tell him: you are obligated to follow their rulings.”?8

These statements reflect Ramban’s concern for the uniformity and stability of the law.?*° Yet it need not
follow that Ramban’s interpretation of Lo Tasur--a halakhic rule pertaining to the authority of the high
court--would be normatively relevant to his assessment of twelfth century geonic-antagonism. Yet, in

his introduction to Milhamot Il, Ramban both alludes to the principle of Lo Tasur and explicitly appeals

%V 0101 NITAY 21Tan 721 N2T 20 121Wn1 Ntadl nNI0RENTINN '0avn1a 17011 12T DNN N0JNIW NI72 |'T7 |'T|'A 077 0T
(2 na) onpI?NNa NAKRY N2 2NN INKR 0NA 12710 1272 0NXY 7" 1701 0K 17'aK1 1770 NN X7 2U1 nwy 2u 1Ay InuT
|7 1"V 131DXIY 12T RIN 02N 117V 1120NY NNLLNND [MINDARN INAD ['RNDARN 120 1227 [7TRIV IX? DRI DON? AN 1IVRY ON
[ITT2 NV IWR IINIY RINT.NIYAIN 11T T2 XA [PTAYYI DN 1IN10NY 102 11'RY INYT 2V 10101 117V 121IWn Ninn
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249 For a discussion of the significance of these passages with respect to Ramban’s wider conception of de’oraita,

see Moshe Halbertal, By Way of Truth, pp. 66-69, and Halbertal, People of the Book, (Cambridge, Mass. 1997), pp.

45-89.
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to a normative halakhic principle that requires a scholar to yield to the rulings and precedents of a

greater court as well as to the precedent set by an earlier court.

“It is evident from my treatise [Milhamot] that the majority of disagreements [between Rif and
R. Zerahyah] are to be resolved in favor of our master [Rif]. And even when the evidence is in
equipoise [favoring neither] we are nevertheless obligated by the law [of Lo Tasur] not to
deviate at all from his [Rif’s] rulings (beli le-hattot mi-devarav yamin u-semol). As we are taught:
“[if there is a dispute about the law] follow the scholar who possesses greater wisdom and
whose rulings enjoy greater support.” All the more so [we are bound to follow Rif] for he came
first, and [the later scholars] had no right to argue [with him], for they should have said “an

elder scholar has already ruled” (kevar horah zaken).”**°

The fact that Ramban alludes to Lo Tasur (beli le-hattot mi-devarav yamin u-semol) combined with the
fact that he appeals to a normative duty to defer to the precedent set by earlier scholars, provides
strong grounds for believing that Ramban’s defense of the rulings of Rif and the Geonim was motivated
by reasons similar to those he articulated in his interpretation of Lo Tasur: to stabilize and impose unity

on the law through binding precedent and legal uniformity.

Ramban’s concern for the uniformity and stability of Jewish law also appears in his other writings. In his
Hiddushim to Tractate Megillah, Ramban is troubled by the structure of the holiday of Purim. Walled

cities celebrate Purim on the fifteenth of Adar, but all other cities celebrate Purim on the fourteenth.

250 kitvei Ramban I, p. 414:
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Why, Ramban asks, did the rabbis institute the holiday such that Jews in different jurisdictions will

celebrate it on different days?:

“That which we learned that cities fortified with walls dating back to Yehoshua ben Nun read
[the Megillah] on the fifteenth and towns and large cities on the fourteenth, | am astonished.
Why in the world (lit. what did they see and what came upon them) did they make the Jewish
people into clusters (i.e. disunified) in performing this mitzvah? And even though there is no
technical violation of the prohibition of [disunity in practicing the law in this manner],
nevertheless why, ex ante, would they split the Jewish people into two camps [of practice]?
Moreover, where do we find in the Torah that a commandment is split this way [requiring
different practices from different groups]? To the contrary, the Torah requires “One unified law

and one unified set of rules.”?>!

Here Ramban questions the sages’ institution of two different practices for Purim on the ground that it
violates the requirement of a unified law.?* Interestingly, even after Ramban acknowledges that there
may be no formal violation of dividing into separate camps of practice (/o titgodedu), he argues that it
would violate a more general halakhic principle of “splintering the law” (“Torah ahat u-mishpat ehad
yihyeh lakhem”).?>3 It is a testament to Ramban’s sensitivity to the stability and uniformity of the law

that no other commentator was ever bothered by the question that troubles Ramban here.

251 Hiddushim Megillah 2a:
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252 5ee Yevamot 13b.

253 Hiddushim, Megillah 2a:
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Another example that sheds light on Ramban’s attempt to minimize halakhic disagreement--especially in
areas with established geonic practice--appears later in his Hiddushim to Tractate Megillah. There
Ramban notes that although there is little textual support for a certain geonic practice, it is nevertheless

important to abide by it in order to minimize disagreement:

“The practice that the Geonim authorized... no one agrees with them, but we ought not meddle

with practices that were authorized by the Geonim... and we have learned that a person should

not deviate [from the accepted practice] because [it would create] disunity in the law.”%*

Ramban’s letter in the heat of the Maimonidean Controversy also speaks to his concern for legal

255

uniformity. There Ramban argues that the ban against Rambam’s works*>> will only exacerbate the

differences between the legal cultures and splinter the law even further:

.027 ' TN DAY NNN NN NIAR NMINNT22 NP0 NIXA NN 12'¥0 120 TIVI

See Bamidbar 15:16, Talmud Sotah 47b, and Sanhedrin 88b.

254 Hiddushim Megillah 21b:
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This halakhic principle, al yeshaneh adam mipnei ha-mahloket, is stated in Pesachim 50. Note Ramban’s strong

stance there, Milhamot Pesachim 17a:
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For an analysis of Ramban’s position here, see Moshe Halbertal, By Way of Truth, pp. 94-102.

255 Foran analysis of Ramban’s position during the controversy, see David Berger, “How did Nahmanides Propose
to Resolve the Maimonidean Controversy,” Cultures in Collision and Conversation: Essays in the Intellectual History
of the Jews (Boston, 2011).

For a discussion of the origin of this ban and whether it was issued by the tosafists, see Kanarfogel, “Varieties of

Belief in Medieval Ashkenaz: The Case of Anthropomorphism,” in Daniel Frank and Matt Goldish, eds., Rabbinic
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“And when these communities hear your words [of excommunication and of your banning
Maimonides’ works] they will cast off the yoke of reverence... and defy the rabbis of northern
France and they will double down... in their support of the great master [Rambam]... The law
will splinter into multiple laws (te‘aseh Torah ki-shetei Torot) and the [single] entity of Israel into
two camps. One camp will adjudicate in the Valley of Yehoshaphat. The other will come and

settle in the rivers of the unplowed fields.”2%¢

| have shown that Ramban championed the importance of legal uniformity and stability, and | have

argued that Ramban sought to counter the destabilizing effects of the twelfth century revolutions.?’

Culture and Its Critics: Jewish Authority, Dissent, and Heresy in Medieval and Early Modern Times (Detroit, 2008),
pp. 117-159; and Kanarfogel, The Intellectual History and Rabbinic Culture of Medieval Ashkenaz (Detroit, 2013),
pp. 519-529.

256 Kitvei Ramban |, pp. 341-342:
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257 Throughout this chapter | have argued that Ramban’s project was motivated by the need for legal stability and
uniformity, which was being undermined by the revolutions of the twelfth century. This contrasts with Halbertal’s
characterization, By Way of Truth, p. 77, of Ramban’s project. Halbertal suggests that the sophisticated methods of
the twelfth century halakhists made the the methods of the Geonim seem primitive:
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| do not agree with this characterization--that twelfth century halakhah makes the geonic tradition look primitive--
nor do | see evidence to suggest that Ramban’s project is in any way related to this tension. In my view, what
mattered for Ramban is the legal instability that would result from the sustained and systematic disagreement
between the twelfth century halakhists and the geonic tradition. The concern was less about the relative
sophistication or primitiveness of one school against the other but about the sustained attacks on the Geonim’s

legal rulings and halakhic conclusions.
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There is, | believe, one lingering assumption in the argument that should be explicated. Granted that
Ramban saw the pressing need for legal uniformity and stability. But does it follow that Rif and his

Halakhot should be the arbiter of halakhic disputes?

| think the answer here is straightforward. Recall the reasons Ramban provides in the introduction to the

Milhamot:

“Even when the evidence is in equipoise [favoring neither] we are nevertheless obligated by the
law [of Lo Tasur] not to deviate at all from his [Rif’s] rulings (beli le-hattot mi-devarav yamin u-
semol). As we are taught: “[if there is a dispute about the law] follow the scholar who possesses
greater wisdom and whose rulings enjoy greater support.” All the more so [are we bound to
follow Rif] for he came first, and [the later scholars] had no right to argue [with him], for they

should have said “an elder scholar has already ruled” (kevar horah zaken).”*®

Here Ramban cites two separate normative principles of halakhic jurisprudence that, he believes, favor
Rif’s judicial authority. The first is the idea that the court with greater wisdom and greater scholarly
support (“gadol... be-hokhmah u-ve-minyan”) prevails.?>® The second is the idea that preference should

be given to the precedent set by the court or scholar that came first,26°

The second idea is ostensibly straightforward. It is undisputed that Rif's Halakhot were published a
century before the revolutions of the twelfth century. Ramban contends that the twelfth century

scholars ought to have yielded to Rif’s precedent. The first idea is more difficult, and it appears to turn

258 Kitvei Ramban |, p. 414.
['A! 1M2TA NILAY 2212170 PIOA TN NN '21PWA 1aNI 121271 M2TA 'W12IN DNATH NPUY 127190 NN 1122 12NAYNNn 01N
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259 see ‘Avodah Zarah 7a.

260 Based on Shabbat 51a (“kevar horah zaken”).
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on Ramban’s subjective assessment of Rif’s brainpower over that of his disputants. Or if not on
Ramban’s subjective assessment of Rif’s brainpower then on his subjective assessment of the relative

support enjoyed by Rif’s rulings over that of his adversaries.

Perhaps that is the case, but it seems unlikely that Ramban could simply assume a point which needed
to be argued (unless he believed that it was a point undisputed by Rif’s interlocutors). But given our
conclusion in chapter one, that Ramban saw Rif’s rulings as grounded in the geonic tradition and geonic
precedent, Ramban’s position here may be less about Rif and more about the Geonim. The Geonim’s
rulings, especially where they constitute a unified, enduring tradition, surely qualify as gadol be-
hokhmah u-ve-minyan, or so at least Ramban could confidently assert. And as the scion of geonic

learning, Rif’s Halakhot should enjoy the same privilege.?%!

In this section, | have argued that the intellectual context of the thirteenth century, framed against the
halakhic revolutions of the twelfth century, sheds light on why Ramban devoted so much of his
productive powers to defending the geonic tradition. Ramban sought to bestow stability and uniformity
on the law through restoring halakhic precedent. Ramban characterizes his Milhamot as a reaction to
the “hordes and hordes of scholars” seeking to topple the “temple of knowledge” erected by Rif and the
Geonim. Moreover, we have seen that Ramban was acutely aware of the “profound importance” of a
unified and stable law, and his allusions in the introduction to Milhamot Il suggest that those same

considerations motivated the Milhamot project.

Ramban sought to restore legal stability through preserving the legal precedent of the Geonim, and by
fortifying them against the destructive weapons of the twelfth century halakhists. As Ramban put it

elsewhere:

261 |n a similar vein, the geonic rulings can be seen as preceding even those of early Ashkenaz.
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“Demolishing the words of the rishonim is not [a] constructive [act].” 252

Non-Geonic Precedent

There is one further point to be raised in relation to the argument of this section, though its careful
examination lies beyond the scope of this study. The preceding discussion makes two separate claims:
first, that Ramban sought to restore halakhic precedent in order to bestow stability on the law and to

unify it, and second, that it is geonic-Rif legal precedent that prevails over the rulings of later scholars.

The question, then, is whether Ramban deferred to precedent set by other scholars when there was no
geonic precedent to fall back upon? Did Ramban take seriously the idea of halakhic precedent, to
bestow stability and uniformity on the law, even when it was not anchored in the rulings of Rif and the

Geonim?

A detailed examination of this question lies beyond the scope of this study, but as a general impression
it seems that no halakhic tradition looms so large over Ramban’s normative halakhah as the geonic-Rif
tradition. It is even possible that, for Ramban, the Geonim were the last group of scholars to enjoy

sufficient widespread support and juridical legitimacy such that only their precedent mattered.?%3

Still, it is possible that a careful study of Torat ha-Adam might reveal that Ramban consistently relies on

the rulings of Ibn Giat when they do not conflict with the rulings of Rif or the Geonim. Or for that matter,

262 Hassagot to Sefer ha-Mitzvot (Frenkel ed., p. 412):
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263 pyt differently, we might say that in the same manner that Rambam distinguished between the Talmud and the
Geonim (see above), Ramban distinguished between the Geonim-Rif and later commentators. Halbertal signals at
this idea when he discusses Ramban’s periodization of halakhic history with Rif and the Geonim as “the rishonim”

and the later scholars as the “aharonim”.
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it may turn out that Ramban silently accepts Rabad’s or Rambam’s rulings throughout his Hiddushim

whenever the geonic-Rif tradition is silent.?®*

There are, | think, two statements of Ramban that may shed some light on this question. First, in his
introduction to Hilkhot Niddah, Ramban expresses his reservations about writing a treatise of practical

law in an area of halakhah where Rabad had already issued rulings in a prior treatise:

“A group of respected and God-fearing men... requested of me to compose for them the laws of
Niddah, for such a work is needed. | responded to them saying: search and read it in God’s book
(i.e. Rabad’s treatise), for not one [of the laws of Niddah] is missing from it. For | was preceded

by a holy being who expounds [the laws], and [indeed] he expounds elegantly, and he composed

a venerable treatise [on the Laws of Niddah] for men of spiritual stature.” 2

264 Note Haym Soloveitchik’s comments in “Rabad of Posquieres”, pp. 14-15, that Rabad’s halakhah became
influential through Ramban’s school:
“Hundreds upon hundreds of his insights were adopted and elaborated upon by the Spanish school and
thus shaped the contours of the Halakhah. Indeed any penetrating study of the Halakhic literature of the
thirteenth and fourteenth centuries... might disclose that, in many areas, the basic perception of the
Talmud Bavli for the past 600 years has been that of Rashi, R. Hannanel and Rabad, as amended by the
schools of Ramerupt and Gerona. It is to these seminal writings of Rabad that subsequent writers make
constant reference, and it is upon them that his position in the history of Halakahah rests.”
And later on, p. 29:
“It was through his influence on the school of Gerona--bet midrasho shel ha-Ramban--that Rabad affected
Halakhah for close to a millennium.”
For an evaluation of this claim, see Shalem Yahalom, Between Gerona and Narbonne: Nahmanides’ Literary
Sources (Hebrew; Jerusalem, 2012).
265 Kitvei Ramban I, p. 421.
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Ultimately Ramban agrees to compose the work, but on the technical ground, apparently, that his

treatise will be more accessible to the reader:

“And they responded to me: behold, the scholars of each generation would translate the laws of
shehitah, each generation in accordance with its style and language, to facilitate their study. And

indeed this is all the more necessary in this field [of Niddah] so | yielded to their argument.2%¢

This might suggest that even within the post-geonic era, Ramban felt that a thirteenth-century scholar
like himself ought to defer to the precedent set by an accepted twelfth century work.?®” Indeed Ramban

closes his Hilkhot Niddah with the following peroration:

“Praise and glory to the Master of masters, we have completed the laws of Niddah that apply
nowadays, with elegant and wise words, collected from statements of the early scholars. As the
saying goes, this matter was begun by great [scholars] and has been completed by lesser

ones.”?%8

Also noteworthy is Ramban’s defense of Mishneh Torah in the midst of the Maimonidean Controversy.
There Ramban singles out one set of Rambam’s laws for praise. It is perhaps no accident that it happens
to be the one area of practical Jewish law not treated in the geonic corpus, as Ramban himself

underscores:

268 kitvei Ramban I, p. 421:
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267 On the other hand, as Professor Berger has noted to me, the passage may simply mean that a work already
exists that adequately deals with the subject matter in question.
268 Hilkhot Niddah (Hershler ed.), p. 298:
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“He (Rambam) shows sinners to the path [of repentance] with his Laws of Repentance, [and he
does so] with composure and aplomb, resolving problems and difficulties. He has produced a
precious work, for the Talmud does not present the laws of repentance systematically but
scatters them and disperses them between various laws and aggadic sayings [which makes the
whole subject] unclear. And in all the works of the Geonim, ancient and recent, we do not find
these matters fully explicated and easily accessible as they are expounded and explained in that

work [of Rambam].”2¢°

In this passage it is noteworthy that Ramban praises Rambam for his Hilkhot Teshuvah specifically
because it is an area left untreated by the geonic corpus.?’® Although Ramban does not here take any
position on whether Rambam'’s Hilkhot Teshuvah therefore has some special status in establishing legal
precedent, it is striking to note the extent to which Ramban in the last section of Torat ha-Adam (sha‘ar

ha-gemul) follows Rambam’s Hilkhot Teshuvah and its framework.

These two examples may reflect Ramban’s deference to precedent even when the precedent is non-
geonic. In Hilkhot Niddah, Ramban defers to Rabad’s Ba‘alei ha-Nefesh, and Ramban characterizes his
own work as merely summarizing that which has been written by his predecessors. Second, Ramban
celebrates Rambam’s definitive Hilkhot Teshuvah--precisely because there was no geonic precedent on

the topic.

269 Kitvei Ramban I, p. 343.
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270 Then again Ramban might simply be praising Rambam for his groundbreaking work.
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Summary

In this chapter, | have demonstrated that Ramban’s commitment to the geonic tradition was unique,
and it contrasts sharply with the posture of his twelfth-century predecessors from across the spectrum
of halakhic cultures. | have argued that Ramban’s position flows from his conception of the Talmud as a
closed text; its rulings are inaccessible and difficult to divine without a key to unlock them and without
critical interpretive guidance. Furthermore, | have argued that Ramban saw the Geonim as the critical
guides and as the key to unlocking the Talmud’s rulings. This stems from the Geonim’s special
connection to the Savoraim and Amoraim. The fact that the Geonim were the intellectual and
institutional heirs of the Amoraim creates the presumption that the Geonim had received interpretive
traditions from the very authors and editors of the Talmud: What better way to approach the talmudic
text than to do so armed with the interpretive traditions handed down from its authors and editors?

Indeed, Ramban might argue, there is no other legitimate way to approach it.

| have also suggested that Ramban’s project should be understood as a reaction to the twelfth-century
halakhic revolutions of Rambam, Rabad, and the tosafists and that Ramban was motivated by the need
to bestow stability and uniformity on the law, which was being undermined by the revolutions of the

prior century.

The next chapter takes a closer look at the nature of Ramban’s relationship with the geonic tradition and
offers a more fine-grained analysis of it. As we have seen in this chapter and in chapter one, Ramban
was deeply committed to the geonic tradition, and he devoted an extraordinary amount of energy to
defending it. The next chapter considers whether Ramban felt unconditionally bound to the Geonim’s
rulings and whether he ever felt free to disagree with their interpretations. The next chapter also

considers Ramban’s disclaimer to the effect that his arguments in defense of Rif and the Geonim are not
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always ironclad or absolute and that he will defend Rif even when he personally believes that Rif ruled

incorrectly. Why pen a defense of Rif and the Geonim only to discredit it?
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Chapter 3: The Impossibility of Conclusive Halakhic Proofs and
the Weight of the Geonic Tradition

Introduction
The previous chapters have argued that defense of geonic rulings was a core component of Ramban’s

halakhic writings. They have also shown that Ramban perceived the Geonim as the institutional and
intellectual heirs of the Babylonian Amoraim and Savoraim. As such, Ramban believed that the Geonim
received interpretive traditions and rulings from their halakhic predecessors. For this reason, Ramban
saw the Geonim as the key to deciphering the Talmud and its rulings. Without the guidance of the
Geonim’s interpretive traditions, the Talmud would remain indecipherable, and its normative halakhic
rulings would remain inaccessible. | have also argued that Ramban sought to restore geonic halakhic
precedent in order to stabilize and unify halakhic practice following the destabilizing halakhic

revolutions of the twelfth century.

The present chapter has three aims. First, it documents Ramban’s intellectual and halakhic
independence. Whereas chapter one focused on Ramban’s respect for halakhic precedent, the present
chapter rounds out our perspective of Ramban by documenting how Ramban did, on occasion, disagree
with the rulings of Rif and the Geonim. In addition, Ramban expresses and even emphasizes his

intellectual and halakhic independence throughout his introductions to his various works.

The second aim of this chapter, which follows from the first, is to consider the following problem raised
by scholars: how are we to reconcile Ramban’s commitment to geonic-Rif precedent with Ramban’s
bold, independent, and often creative halakhic jurisprudence, which at times clashes with the rulings of
Rif and the Geonim. This chapter will evaluate Oded Yisraeli’s thesis that the tension is to be resolved by
distinguishing between Ramban’s early works where, according to Yisraeli, Ramban felt “absolutely
bound” by geonic legal precedent, and Ramban’s later works where, Yisraeli claims, Ramban began to

assert his intellectual and halakhic independence. | shall argue that the evidence from Ramban’s writings
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does not support Yisraeli’s thesis. | propose, instead, that Ramban’s posture towards geonic-Rif
precedent remained consistent throughout his career. | suggest that viewing Ramban’s defensive
projects against the backdrop of his intellectual freedom and creativity casts important light on the
nature of his defensive project in the Milhamot and Sefer ha-Zekhut. This analysis will also shed light on
Ramban’s conception of legal precedent more generally. These observations will lead us to a more
nuanced and more precise formulation of the role of geonic-Rif precedent in Ramban’s halakhic

jurisprudence.

The third aim of this chapter is to analyze why Ramban’s predecessors did not feel bound to geonic
precedent in the way that Ramban did. This discussion follows naturally from the conclusions of chapter
two. Having explained Ramban’s position in chapter two, the present chapter considers the possible

points of disagreement between Ramban and his predecessors.

At the end of this chapter, | further suggest that Ramban’s unique historical position in thirteenth
century Catalonia brought the problem of halakhic-legal precedent into sharp relief for him, whereas the
historical circumstances of Ramban’s predecessors was such that the problem of legal precedent was

not posed as acutely to them.

Ramban’s Halakhic and Intellectual Independence

Ramban was a bold, original, and independent halakhic thinker. His oeuvre reflects his novel
interpretations of talmudic passages and his bold halakhic rulings, as well as his willingness to challenge
the rulings of his predecessors--even those of the Geonim he so profoundly revered. In this section, |
briefly survey examples where Ramban freely disagrees with the rulings of the Geonim. The purpose of
this section is to document the manner in which Ramban felt free to disagree with geonic precedent--to
counter any perception created by Ramban’s systematic defense of geonic legal precedent that Ramban

felt “absolutely bound” to geonic rulings--and to set the stage for my evaluation of Yisraeli’s analysis.
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Some scholars, noting Ramban’s deference to the geonic tradition and his resistance to the twelfth
century criticisms of Rif, have concluded that Ramban was “a reactionary writer who lowered his head
before authority and thus stifled free thought” and that he was “hopelessly conservative” with his
“unbounded respect for earlier authorities.”?’* As we shall see, these characterizations of Ramban are

completely off mark.

Throughout his halakhic writings, including his works dedicated to the defense of the Geonim and Rif,
Ramban expresses his intellectual independence and willingness to challenge Rif and the Geonim’s

rulings when he deems it appropriate to do so. Consider the following examples:

“I already mentioned that the Geonim all agree on this [ruling]... but they are forced [by their
position] to dismiss the entire talmudic discussion at the beginning of the chapter... But | have
offered a [different interpretation] that solves and resolves all the issues with certainty, and [my
interpretation] is correct and self-evidently true. And even though we are their (the Geonim’s)
students and we drink their water, nevertheless, in matters like this, a student must speak out

before his masters and must not remain silent.”?”2

271 For citations and discussion of this characterization of Ramban, see Isadore Twersky, Rabad of Posquieres, p.
217 and notes 6 and 8 therein.
212 Hassagot to Hilkhot Lulav:
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“If the early Geonim had written this on the basis of a received tradition, | would accept it. But

since their reasoning is based on [their unpersuasive reading of the text].... And since it is known

that [their reading] is not correct, it is appropriate for us to rely on the [other opinion].”?”?

“This is the precise formulation of the Geonim’s view. But | humbly [disagree] for | do not rely

[on a ruling] that chops up the words of the Talmud and makes them float about in the air of

speculation... And may the Almighty save us from any sin or mistake.”?’*

“I’'m astonished that all the Geonim rule this way, and | have yet to see an explicit reason in their

treatises [for ruling this way]. But as | work through the talmudic passages in order to justify

their position, | can say the following [in their defense]...”?”

“This [interpretation] is totally incorrect, and | am not aware of any good argument that would

sufficiently justify these words of the Geonim, unless perhaps they explain this passage as

referring to an unenforceable obligation...”%’®

273 Milhamot Shabbat 11b.
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“This is a famous and known position of the Geonim, but we think it is incorrect, for we have not
found any basis for it, and we have not seen them bring any proof for it, and moreover, we have
objections to this ruling of theirs. Indeed this talmudic passage itself refutes their view. Still it is

possible to interpret the passage...but this is very forced... but then again | would be surprised if

the Geonim were not aware of such an obvious objection...”?”’

“Indeed our French masters taught us [this interpretation]... and it is certainly correct, and no

other interpretation of this passage is right. But what can we do for the Geonim who all

interpret [it differently]?... Perhaps the reason for their view is...”?’8

“I do not understand these arguments of the Geonim.”?7°

“l am astonished at the Geonim, for how did they rely on [this opinion and not that one], they

[erroneously] relied on the [principle] that is the exception and not on [the principle] that is the

rule.”?80
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“The Geonim’s words here are incorrect... and from where did they extract such an idea, and

where do we have anything analogous in the Talmud?”28

“The Geonim say.... but this is a mystery to me.”?82

“I found in the responsa of the Geonim.... and they base their ruling on the talmudic passage...
and they also found [this interpretation in the writings of] Rabbenu Hai. But we humbly disagree

with their ruling.... the Geonim got this passage wrong...” 283

“This question that you raise already appears in the responsa of the Geonim, and Rav Sherira
responded with an incorrect answer... And even though a great man said it, it is wrong, and you
should not rely on it... [in fact, because of these errors, | would say that] the Gaon never signed

this responsum and [that] he [actually] never wrote it.”2%*
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“We are astonished by the Geonim that they all rule this way in their codes.”?®

“Our great master [Rif] wrote a responsum on this matter [ruling that x]... and these are the
words of our great master [Rif]... and even though we have deep reverence for his great
wisdom, we cannot be partial in judgement (i.e. we cannot let our reverence for Rif bias our

halakhic judgement).28®

These examples from Ramban’s halakhic writings reflect Ramban’s intellectual independence and his
willingness to criticize the geonic rulings. Furthermore, Ramban’s introductions to the Milhamot and
Hassagot further underscore his intellectual independence. In his introduction to Milhamot I, Ramban

writes that although he has set out to defend Rif’s rulings, he will not be biased in Rif’s favor:

“I will not be biased [in Rif’s favor], even though | have devoted my pen to defending [this] elder

and scholar of Talmud.”?%’
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And in his introduction to Milhamot II:

“The obligation incumbent upon us in the study of the Torah and its commandments... is to not
be intimidated by anyone in issuing halakhic rulings or in [in interpreting] its laws, as the Torah

states, “fear no man.”” %8

Ramban’s statements in the introduction to the Hassagot are even more striking:

“Even with my desire to be a student to the Geonim, to uphold their words and to support
them... | will not make myself into their mule who always has to carry their books. | will choose
their path and know their worth, but when their rulings cannot be explained, | will judge their
rulings [on the merits] and [critically] evaluate them with my own eyes, and when the halakhah
is clear[ly against them], | will not [attempt to defend their views], for God grants wisdom in all

times and generations.”%°

Ramban repeatedly tells his readers that he will use his intellect to judge whether the geonic ruling is

compelling, and a subtle theme running throughout Ramban’s introductions is that the intellect and

Note that Ramban makes a similar statement in his introduction to the Hassagot:
.NINY 019 KWK K7 ...12'U NRINY DAWN
288 Kitvei Ramban I, p. 412.
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As Chavel notes, Ramban is referring to the Talmud in Sanhedrin 6b that a student must speak up to challenge his
teacher’s ruling when he believes that the ruling was incorrect.
289 Kitvei Ramban I, p. 420.
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rational power of the mind remain fixed across generations. His intellect is not inferior to that of his

predecessors. Consider Ramban’s introduction to Sefer ha-Zekhut:

“Because | know the great wisdom of that man (Rabad) [with whom | am going to argue].... |
therefore call forth your name [God], for | know and recognize, that you cut my mind from the

same quarry that you cut [the minds] of the ancients, and that you nipped me from the same

block of matter that you nipped them.”?

And in the introduction to Milhamot II:

“At the beginning of creation He created me, when He set the heavens in place | was there.”?%!

And as we saw earlier in the introduction to the Hassagot:

“God grants wisdom in all times and generations.”?%?

290 kitvei Ramban l, p. 416:
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291 Kitvei Ramban l, p.411:
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Professor Berger has noted to me that this line simply means that Ramban’s soul, like all other souls, was created
on the first day of creation. This is of course true as a translation of the phrase. But if we read this line together
with Ramban’s statements in his other introductions--such as the quote immediately preceding it in the text
above, “you cut my mind from the same quarry that you cut [the minds] of the ancients” and the quote
immediately following it, “God grants wisdom in all times and generations,” Ramban’s statement could be
interpreted as a declaration of the the mind’s extraordinary capacity, reflected in its being the centerpiece of
creation: rishon ve-aharon li-beriyotav bera’ani ba-hakhino shamayim sham ani.
292 Kitvei Ramban, p. 421:
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Also noteworthy is Ramban’s introduction to his Tashlum Halakhot, where he justifies his right to

complete Rif’s treatise:

“Do not object [to my work] and think that | believe that | am like a divine being and [therefore]
able to complete Rif’s work.... | am but the [Rif’s] agent... and [besides that] nothing prevents
God from giving a small person great [intellect] and stature, and to elevate [someone who is]

|OW 7293

And in the Milhamot, after suggesting a novel interpretation:

“We have followed in the path of the angel he sent before us to issue rulings (i.e., Rif), relying on
the intellect that he has given us, and assured by the verse that states “God’s secrets are

[known] to those who fear him.”2%

And in his Hiddushim:

“Even though the rishonim are like angels, we are human beings [with capable intellects], and

the truth will guide us in its path.”?%

How do these bold assertions of intellectual independence cohere with Ramban’s systematic defense of

the rulings of Rif and the Geonim and the central role that their legal precedent plays in his

293 Kitvei Ramban /, p. 406:
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jurisprudence? Troubled by what he calls Ramban’s “dualist” posture (ha-yahas ha-kaful) towards the

2%__submission in some cases and independence in others--Oded Yisraeli has recently advanced

Geonim
a thesis to explain the apparent inconsistency in Ramban’s oeuvre. The next section presents and

evaluates Yisraeli’s thesis.

Yisraeli’s Interpretation of Ramban’s Project

Oded Yisraeli has recently argued that the tension between Ramban’s allegiance to the legal precedent
of Rif and the Geonim, on the one hand, and his intellectual independence from them, on the other, is
resolved by distinguishing chronologically between different points in Ramban’s career. Consistent with
the general thesis of Yisraeli’s book, which attempts to document Ramban’s “intellectual development
and progression” over his career, Yisraeli contends that Ramban’s allegiance to the Geonim and his

commitment to defending their halakhic views is true only of Ramban’s early career and early works.

Yisraeli writes that at the beginning of his career Ramban felt “unconditionally bound to the geonic
tradition and to Rif.”?” According to Yisraeli, Ramban’s earliest works reflect this absolute and
unconditional allegiance to the geonic corpus and to Rif, but over time, Ramban slowly began to express
greater independence and freedom from their rulings. Specifically, Yisraeli claims this transition can be
documented by comparing Ramban’s posture towards geonic precedent in Milhamot | with his posture

in Milhamot Il. Yisraeli writes:?%®

2% visraeli, Intellectual Biography, p. 54 n. 37.
297 Yisraeli, Intellectual Biography, p. 49, refers to Ramban’s
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On. p. 51, he refers to Ramban’s
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And on p. 52, he refers to Ramban’s
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Yisraeli reinforces his argument by noting the change in tone and substance from the introduction to
Milhamot | to the introduction to Milhamot Il. Noting Ramban’s statement in the introduction to
Milhamot Il that his own view does not always align with the position he offers in defense of the rulings

of Rif and the Geonim, Yisraeli writes:2*°
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In this passage, Yisraeli advances two related claims. First, that Ramban’s attitude toward the rulings of
the Geonim and Rif evolved over time. Second, that at the outset of his career, Ramban felt
“unconditionally bound” by, and had an “unwavering commitment” to, the legal rulings and positions of

the Geonim and Rif.

| believe that both of these claims are incorrect. Regarding the first claim, there is no evidence to
support the contention that Ramban’s attitude toward the rulings of Rif and the Geonim changed over
time. In the next section | will demonstrate that Ramban felt free to disagree with the rulings of Rif and
the Geonim from the very outset of his career, and he did so in his earliest works. This demonstration
will also refute Yisraeli’s second claim: There was no point at which Ramban felt “unconditionally
bound” to the rulings of the Geonim and Rif. More importantly, | shall argue, Yisraeli’s characterization
of what he calls Ramban’s early shi‘abud ha-bilti mutneh le-masoret ha-ge’onim and devekuto ha-bilti
mitpasheret be-mishnato shel ha-Rif u-ve-masoret ha-ge’onim is inconsistent with the very nature of

Ramban’s project in the Milhamot and Sefer ha-Zekhut.

Let us begin by examining the evidence. Do Ramban’s earliest writings, Milhamot | and the Tashlum
Halakhot, support Yisraeli’s claim that Ramban felt unconditionally bound to the rulings of the Geonim?
To support his contention, Yisraeli cites four cases in Milhamot Il where Ramban distances himself from

the position of Rif and the Geonim.3% Yet these instances do not support Yisareli’s claim unless it can be

300 Recall Yisraeli, pp. 49-50:
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shown that there are no such instances of disagreement between Ramban and the Geonim or Rif in
Ramban’s earliest works--Milhamot | and the Tashlum Halakhot. Put differently, it is not sufficient for
Yisraeli to show that Ramban disagrees with the Geonim in his later works. He must show that such
disagreement is unique to Ramban’s later works and absent from his early ones. Yisraeli’s argument
supposes that Ramban did not feel this freedom in Milhamot I and in the Tashlum Halakhot and that it

was only in Milhamot Il that we begin to see fissures between Ramban’s position and Rif’s.

A careful study of Milhamot I, which covers the talmudic orders of Nashim and Nezikin, reveals that
Ramban felt free to criticize the rulings of Rif and the Geonim from the very beginning of his career.

Consider the following examples, all drawn from Milhamot I

“This is a real problem for Rif’s ruling, unless he will push [unpersuasively and] say...” 3

“This is what | think [must be said] to correct the words of our great master, and may God save

us from any obstacle and iniquity.”3%2
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“The truth is that | think Rif’s position is incorrect. Nevertheless, the specific objection [that R.

Zerahyah raises] has no merit.”3%

“We ought to be concerned for Rif’s position, and moreover, R. Hai Gaon the father of Israel
writes similarly in his responsa.... But | have a really strong objection against them... but it is
possible [to defend their view]... and | can further defend their position... | offer this elaborate

defense just so that we can rely on the received tradition of the Geonim.”3%

“And this is Rif’s position, but he is wrong about this interpretation....nevertheless we should not
rule in accordance with [my own interpretation], for it is just a commentary... so for the purpose
of ruling, the halakhah should follow Rif, and regarding that which | wrote [to the contrary], |

was writing like a scribe trying to improve his [penmanship].” 3

“This is my gloss to correct [Rif’s] words.”30®
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“I am astonished at the words of Rif, for [actually] the more correct ruling is... and this ruling (i.e.

Ramban’s alternative) seems correct to me.”3%7

“Based on this, Rif’s words require further analysis...”3%

“Rashi’s interpretation [of this passage] is clear and explicit, and there is not doubt [that he is
correct].... and the serious question that | have on Rif is that he writes in a responsum.... and the
responsum appears to contradict his ruling in the Halakhot. Perhaps [Rif] intentionally retracted
[his ruling from the Halakhot] (i.e. he recognized that it was wrong)... The upshot is that this

Mishnah should be interpreted in accordance with Rashi’s explanation.”3%

These examples, all drawn from Milhamot |, demonstrate Ramban’s intellectual freedom early in his
career. Ramban had no qualms raising objections against Rif’s rulings, “correcting” Rif’s words where he
finds it necessary, suggesting that Rif’s analysis of the sugya is less than compelling, and even suggesting

alternative explanations. In any event, these examples from Milhamot | express at least as much
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intellectual independence as the four examples from Milhamot Il cited by Yisraeli and upon which he

bases his argument.31©

An analysis of Ramban’s earliest work, the Tashlum Halakhot, also refutes Yisraeli’s thesis. Yisraeli
acknowledges that the Tashlum Halakhot is Ramban’s earliest work and was written prior to the
Milhamot 3! Yet an examination of the Tashlum Halakhot shows that Ramban felt free to disagree with

Rif and the Geonim even in his earliest work:

“I' have brought these proofs for | am astonished by what our great master (Rif) writes in his
Halakhot.... he holds [the view that x] but we already showed that [x is wrong]. But perhaps our
great master was motivated by the following problem... But that problem is not really a problem
at all.... And it is impossible to deflect the proofs that | wrote [showing that x is wrong] because

of that question. Rather [x is wrong] and that is the halakhah.”3!?

310 5ee above, n. 300.
311 See Yisraeli, Intellectual Biography, p. 44 and n. 9 therein:
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Consider Ramban’s rejection, also in the Tashlum Halakhot, of R. Hai Gaon’s analysis of asmakhta:

“This is our view regarding askmakhta, and [our] arguments are sound, and they have a firm
basis in logic. And we were compelled to express it in this [work, the] Tashlum Halakhot,
because we have seen our master [R. Hai] gaon in Sefer Ha-Mekah [write] things that contradict

our approach....”313

These examples put considerable pressure on Yisraeli’s thesis that Ramban felt unconditionally bound in
his early works to the rulings of the Geonim and Rif and that it was only in his later works that he began

to express his independent views.

If Yisraeli’s distinction between Ramban’s early work and later works is untenable--if Ramban felt free to
disagree with the legal precedent of the Geonim and Rif from the beginning of is career--how are we to
explain the conflicting evidence of Ramban’s strong commitment to the legal precedent of Rif and the

Geonim, on the one hand, and his bold intellectual independence on the other?

A More Precise Characterization of Ramban’s Project

Ramban’s intellectual and halakhic independence and his willingness to challenge geonic rulings even as
he devoted so much of his career to fortifying geonic legal precedent suggest that Ramban’s project in
the Milhamot, Sefer ha-Zekhut, and Hassagot was never about establishing the absolute or

unconditional authority of the Geonim and Rif. Halbertal is undoubtedly correct when he writes:

313 Tashlum Halakhot 27b:
DIWN NI2%0 DI7WN 'RNA IN'ANMY7 [3'2I0XNI X120 XNINDON [IN7 NIRT [12'R 1112121 XNJADKA [7'T X120 N TN

....|T'T? ANOT 2'0 NPNAN 1202 2" |INAN 121277 |NIWNT



142

“Nahmanides’s loyalty to the halakhic traditions of Rif and the Geonim is not blind or absolute...
The defense of Geonic traditions and Rif is no statute set in stone, and Nahmanides does, at

times, disagree with their rulings on a practical level.”3*

Yet it would be a meaningful contribution to Ramban studies to offer a more nuanced characterization
of Ramban’s relationship with the Geonim, one that moves away from the simplistic characterizations of

contemporary scholarship .3

Here it is helpful to draw upon the distinction, developed by philosophers of law, between legal rules
and legal principles.3!® Ronald Dworkin explains that legal rules apply in an “all or nothing fashion.” If a
rule applies to a given circumstance, it determines the particular legal outcome. If it does not apply, it is
simply irrelevant to the outcome. “If the facts a rule stipulates are given, then either the rule is valid, in
which case the answer it supplies must be accepted, or it is not, in which case it contributes nothing to

the decision.”3%’

314 Moshe Halbertal, Nahmanides: Law and Mysticism (New Haven and London 2020), pp. 71-72.

315 The contemporary scholarship characterizes Ramban’s relationship with the Geonim in terms such as: ‘Ramban
felt bound by geonic precedent’; ‘Ramban was loyal to the geonic tradition early in his career but not later in his
career’; and ‘Ramban was mostly loyal to the geonic tradition except in cases where he strongly disagreed with
their view.” See the discussion in Yisraeli, Intellectual Biography, pp. 44-52 and Twersky, Rabad of Posquieres, pp.
216-218 and notes 6 and 8 therein.

See also Shalem Yahalom, “Hakabalah Nekabel: ha-Ramban ve-ha-Talmud ha-Yerushalmi,” Shenaton Mishpat Ha-
Ivri 24, (5765) p. 37-38, who contends that Ramban often paid lip service to the geonic corpus without actually
feeling bound to it.

316 Ronald Dworkin Taking Rights Seriously, (London 1977), pp. 14 - 28. For a quick overview, of the distinction, see
Marmor, Andrei and Alexander Sarch, "The Nature of Law", The Stanford Encyclopedia of Philosophy (Fall 2019
Edition), Edward N. Zalta (ed.), URL = <https://plato.stanford.edu/archives/fall2019/entries/lawphil-nature/>.

317 Ronald Dworkin, Taking Rights Seriously, (London 1977), p. 24.
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Legal principles, by contrast, do not determine an outcome even if they clearly apply to the pertinent
circumstances. Principles provide judges with a legal reason to decide the case one way or the other,
and hence they only have a dimension of weight. The reasons provided by principles can have different
weights: some may be relatively strong or weak, but they are never “absolute”. Such reasons by
themselves cannot determine an outcome, as rules do. “A principle... does not purport to set out
conditions that make its application necessary. Rather, it states a reason that argues in one direction,

but does not necessitate a particular decision.”3!®

A first step towards a more precise characterization of Ramban’s posture towards the Geonim is to

appreciate that his conception of geonic legal precedent is best characterized as a legal principle, not a
legal rule. Drawing on Dworkin’s distinction, we can say that the existence of a geonic legal precedent,
for Ramban, does not make its application necessary. Rather it generates a reason that argues in favor

of that precedent. It does not necessitate a normative ruling in accordance with it.

The second step is to recognize that the weight of geonic precedent--the strength of the reasons
favoring the Geonim’s position--is determined by the underlying reasons we encountered in chapter
two: the fact that the Talmud is a closed text that is difficult to decipher without interpretive traditions,
the fact that the geonim likely possessed interpretive traditions from the Savoraim and Amoraim, and
the fact that the stability and uniformity of the law required that normative halakhic rulings be anchored

in an interpretive tradition deeper and more permanent than the creative mind of a given jurist.

Put this way, Ramban did not believe that a prior ruling of the Geonim automatically determines the
normative halakhah. This is because on any given talmudic discussion the underlying reasons favoring

geonic legal precedent can either be attenuated or defeated by countervailing reasons. For example, a

318 |bid, p. 26.
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given talmudic passage may turn out to be quite accessible on its own, without the need for an
interpretive tradition. Or in some instances it may turn out that the Geonim were offering their own
novel interpretation of a passage without appealing to a received tradition handed down from the
Amoraim. Likewise, there may be instances where the stability and uniformity of the law actually
requires breaking from the Geonim’s interpretation, such as when a non-geonic interpretation had
already received widespread support. Note how this characterization of Ramban’s project allows for the
possibility that the weight of geonic precedent can vary depending on how these different reasons apply

to a given case.

The evidence from Ramban’s writings demonstrates that Ramban disagreed with the Geonim on many
occasions. It should now be clear that this is consistent with Ramban’s underlying reasons for
championing geonic legal precedent in the first place. Ramban’s reasons support giving careful
consideration to geonic legal precedent as a central principle of normative halakhic jurisprudence. They
support a legal presumption in favor of adopting the geonic rulings, but they do not support automatic
or absolute adherence to them. Ramban’s project in the Milhamot and Sefer ha-Zekhut is best
understood as an attempt to restore the legal presumption in favor of the Geonim’s rulings and to

defend the claim that the Geonim’s rulings ought to be endowed with substantial weight.3!°

319 This idea of assigning weight, rather than “absolute authority”, might shed light on other areas of Ramban’s
jurisprudence. For example, in the Barcelona Disputation, Ramban states that Midrash and Aggadah are not
binding in the same way that the Talmud is. See Kitvei Ramban I, pp. 306-308. But scholars have pointed out that
Ramban in his other works appears to rely on Aggadah to reach normative halakhic conclusions. It is safe to say
that this one problem is probably the most active and most discussed aspect of Ramban scholarship.

One easy way of defusing the problem is to show that Ramban’s comments in the Disputation should be
understood as declaring that Aggadah and Midrash have less weight in determining normative halakhic outcomes
relative to other factors. But this is quite consistent with their playing some role in and being factored into
normative halakhic decision-making, which explains how Ramban could appeal to aggadot in certain instances to

arrive at halakhic conclusions. For a summary of the literature on Ramban’s attitude to Aggadah, see Shalem
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Understood this way, there is no tension at all between Ramban’s commitment to the geonic tradition
throughout his oeuvre and the fact that he did, on occasion, disagree with their rulings after carefully
considering and weighing their position. There is no need to distinguish between Ramban’s early works
and late works.3?® Nor is there any basis to speak of Ramban as a reactionary writer “who lowered his
head before authority and thus stifled free thought.”3*! Nor is there any basis to speak of Ramban’s
“dualist” (yahas kaful) position vis-a-vis the Geonim.3?2 And there is no reason to postulate that Ramban

simply paid “lip service” to the Geonim’s rulings either.3?3

My characterization of Ramban’s project--to fortify the halakhic precedent of Rif and the Geonim, to
restore the legal presumption in favor of that tradition, and to demonstrate the weight of the Geonim’s
positions--is reinforced by Ramban’s characterization of his project in his introduction to the Milhamot
and Hassagot. These introductions indicate that Ramban did not set out to defend each and every ruling
handed down by the Geonim, but to defend the overall integrity, coherence, and persuasiveness of the

geonic corpus.

As we saw in the introduction to the Milhamot, Ramban criticizes the revolutionary twelfth century
halakhists who attacked Rif. But note that Ramban never faults these halakhists for disagreeing with
Rif’s rulings. For that, Ramban has no principled objection. Instead, Ramban writes that he composed

the Milhamot because these adversaries

Yahalom, Between Gerona and Narbonne, pp. 313-327. See also Yaakov Taubes, “In Denial: A Fresh Approach to
Nahmanides and Aggadah at Barcelona”, Jewish Quarterly Review 110:4 (Fall 2020).

320 yisraeli, Intellectual Biography, pp. 51-54.

321 see the citations in Twersky, Rabad of Posquieres, p. 217 and notes 6 and 8 therein.

322 visraeli, Intellectual Biography, p. 54 n. 37.

323 shalem Yahalom, “Hakabalah Nekabel: ha-Ramban ve-ha-Talmud ha-Yerushalmi,” Shenaton Mishpat Ha-Ivri 24,

(5765) p. 37-38
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“with their many attacks did not leave any of Rif’s rulings intact. Nor did they acknowledge any
of his interpretations as valid, or any of his rulings as correct... With all their attacks, nothing
remains of [Rif’s] Halakhot, except the most basic and trivial of its rulings (i.e. the ones that are

obvious).”3%

It was the attempt of the twelfth century revolutionaries to completely decimate the integrity of the
rulings of Rif and the Geonim and to undercut the standing of their entire corpus that spurred Ramban

to action.

Likewise, in the introduction to the Hassagot Ramban explains that he was motivated to defend Bahag,
not because he believed Bahag was always correct, but because Rambam had attempted to
demonstrate--or at least gave off the impression that he had demonstrated--that Bahag was totally

incompetent and halakhically inept:

“And [Rambam] also rages against the rishonim, roaring like a lion, bringing proofs to
demonstrate that Bahag, R. Shimon (Kayara), was barely able to see (comprehend), was unable
to stand on his own feet, that a thick fog [obscured his vision], that he [must have] counted the
mitzvot and enumerated the laws with his eyes shut and his hands tied up, that he erred in basic
matters [and] made mistakes in clear ones, when in fact [Bahag] was actually respected as a

towering figure, few could match his greatness, he was distinguished and praised--no difficult

324 Kitvei Ramban I, p. 413:
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[issue] could confound him. [Therefore] | was moved to argue in his defense, to inform the

Rabbi (Rambam) that he failed and did not succeed [in demonstrating this about Bahag].”3?*

Here too Ramban never faults Rambam for disagreeing with Bahag’s rulings. Nor does Ramban state
that he will defend each and every of Bahag's rulings. Instead, Ramban criticizes Rambam for portraying
Bahag as totally incompetent and for cavalierly dismissing his rulings as child’s material. The goal of the
Hassagot, Ramban explains, is to demonstrate that Rambam had failed by not giving Bahag and his work
the serious attention and treatment that it deserved. Ramban levels similar accusations against Rambam
in the substance of the Hassagot. 3% Put differently, Ramban criticized the twelfth century

revolutionaries for failing to recognize the weight of the geonic corpus.

As we noted above, this characterization of Ramban’s posture towards geonic precedent--as a legal
principle endowed with weight--is consistent with Ramban believing that the geonic tradition is not
infallible or automatically decisive. Ultimately the geonic tradition can be overridden if in a given case

the reasons generally favoring geonic precedent are inapplicable or defeated by counter-considerations.

Consider, for example, the theory developed extensively in chapter two that the geonic tradition
incorporated rulings and traditions handed down from the Amoraim. It does not follow from this that

each ruling of the Geonim is normatively binding. For even if the geonic corpus generally included

325 Kitvei Ramban I, p. 420:
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traditions of interpretation and rulings from the Amoraim, it is an open question regarding any

particular geonic ruling whether that ruling has its origins in an amoraic tradition.

To be sure, Ramban did believe that many of these traditions from the Amoraim had found their way
into the geonic corpus (and also that the absence of a geonic position on something could evidence the
absence of an amoraic one).3?’ But on any given topic (sugya) it remains an open question whether the
geonic position was a matter of received tradition or the product of their own speculation and
argument. It is most revealing that throughout Ramban’s writings we find him willing to interrogate the
cogency of the geonic position, yet ready to concede the point if the particular geonic position at bar is

in fact a received tradition. The following examples are illustrative:

“Some of the Geonim write...and if this is a tradition they received, we will accept it.” 328

“These [two views] are equally compelling, so the side that has a tradition [behind it] is the more
credible... if the Geonim received this interpretation as a tradition, then we ought to rule like

them.”3%°

“[R. Yehudah Barzeloni] writes that all the [geonic] rabbis agree on this. And if [their position] is

a received tradition, we will accept, but judging it on its own merits, it can be challenged.33°

327 See the discussion in chapter two about the number of blessings in the silent prayer on Rosh Hashanah.
328 Hiddushim Shabbat 21b.
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329 Milhamot Shabbat 27b.
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“The Geonim write... and since it is a tradition we will accept it--even though it would seem [that

the talmudic passage means something different].”33!

“Our Proofs are Not Decisive”

Armed with this more nuanced characterization of Ramban’s project, we are now positioned to address
the second question posed by Haym Soloveitchik regarding the Milhamot.33? Recall that Ramban

introduces Milhamot Il with a broad disclaimer:

“You, the reader who looks into my treatise, do not think that | believe that all of my responses
to R. Zerahyah are decisive, and that [these answers are the kind] that you are forced to submit
to and admit to them, [or the kind] that you should celebrate if you are able to poke holes in
them, [or the kind] that would require you to go through mental gymnastics to resist the force

of my proofs. That is not the case...

[In fact], in some instances, | will attempt to justify our master’s words even though they do not
cohere with the straightforward reading of the talmudic passage or with the [meaning of the]
relevant passages [taken together]. [This is because] our intention is to offer students a
charitable reading of Rif. | do not hide from the reader that there are still lingering doubts

[regarding my defense of Rif’s ruling].”333

331 Milhamot Rosh Hashanah 32a:
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332 5ee above, chapter one, n. 43.
333 Kitvei Ramban I, p. 414:
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If Ramban set out to defend the absolute authority of the rulings of Rif and the Geonim, why did he
insert a disclaimer, in the very introduction of the Milhamot, to the effect that his arguments and proofs
advanced in their defense are not decisive? Why pen a treatise only to undermine the very purpose for

which it was written?

Ramban’s disclaimer can be understood, however, by contextualizing it within the interpretation of
Ramban’s project that | offered above. Ramban’s project was not to affirm each and every ruling of Rif
and the Geonim. The goal of the project was to defend the integrity of geonic-Rif halakhah from its
twelfth century detractors, whose multipronged attacks and disregard for geonic rulings made the
tradition seem incompetent, inept and unreliable.3** Ramban set out not to establish the consistent
superiority of the geonic rulings but to demonstrate that they are, in fact, well-founded, coherent,
sound and in most cases compelling. Understood this way, Ramban’s project is fully consistent with his
disclaimer that the geonic rulings are not always irrefutable or even demonstrably true. Their rulings are
well-founded even when they turn out to be wrong, and they are sound even when they cannot be

demonstrably proven as true.

There is, | think, a second point that sheds more light on Ramban’s disclaimer, and which relates back to
one of the reasons underlying Ramban’s deference to the geonic tradition. Immediately following the

above disclaimer, Ramban articulates a general methodological principle of talmudic interpretation. It is

13N3112 72N NINIDN IX R'AIDN 'Y D'PINT [TV DN DY 12'21 12T 2V NI3T 0TAA 1ININ AWK W1 .2 12T 'R NN
790N |N N2V INWIY NN 1119021 70N0n1 727 TN 0'"HUN 1K ['RENITA (2 DN Y'Y NNa DTN [TIR N2 i
334 This claim should be distinguished from Halbertal’s claim that the methods of the twelfth-century halakhists
made the methods or achievements of the Geonim seem primitive. See Halbertal, Nahmanides, p. 67: “The
conceptual breakthroughs made and the synoptic outlook formed in the study halls of the twelfth century made
the achievements of the Geonim look crude and rudimentary by comparison.” My formulation is quite different; to

wit, the active, sustained criticism of the geonic corpus made the Geonim seem incompetent as halakhists.
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one of the most striking, and arguably precise, descriptions of talmudic methodology in the history of

halakhah:3%

335 0ded Yisraeli, Intellectual Biography, p. 51, writes that this passage is striking for its admission that talmudic
proofs are not as absolute as mathematical ones:
NINQ01 N7 NAIT RIXNAY 'R 2 VIT'Y 7221,]91T NNXIYTNYMAanN TINNN NIIYI2 NINA 7w N2 DK "0 RN DAY T
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| do not think Ramban’s statement is striking for that reason--the difference between mathematical proof and
weaker forms of argument were well known since Aristotle. It would be surprising if there were talmudists in
Ramban’s day who believed talmudic proofs could achieve the certainty of Euclid’s geometry.
Isadore Twersky, Introduction to the Code of Maimonides, pp. 168-169 writes that Ramban’s statement that
“Talmud study is not for the most part based on final proofs and absolute questions” is “implicit in Maimonides as
well.” Indeed, Twersky correctly states that this idea, articulated by Ramban, is “a basic attitude or modus
operandi which conditions so much of Talmudic study and millitates, strongly and irresistibly, against absolute
finality: the admissibility of two or more equally tenable interpretations of a uniform text, and therefore of
divergent conclusions.”
In fact, as | discuss in the text below, the Talmud Yerushalmi (Sanhedrin 4:2) and Masekhet Sofrim (16:5) describe
the process of Talmud study as one of weighing forty-nine reasons that favor the conclusion of tahor and forty-
nine reasons that favor the conclusion of tame, with the final decision to be determined by a vote of scholars. In
other words, halakhic decisions are not to be resolved by conclusive proofs, but by a vote procedure decided by
the majority of votes. Inconclusiveness and indeterminacy prior to the decision-procedure for deciding the
practical ruling are constitutive of talmudic jurisprudence. See the discussion in Ritva (Eruvin 13b) of ellu va-ellu
and Ran’s formulation (Derashot no. 7) discussed in the text below.
For a discussion of this kind of indeterminacy in Jewish law, see R. Michael Rosensweig, “Elu va-Elu Divre Elokim
Hayyim: Halakhic Pluralism and Theories of Controversy”, Tradition 23:3, (1992) pp. 4-23; and Moshe Halbertal,
People of the Book: Canon, Meaning, and Authority (Cambridge, Mass., 1997), pp. 63-72.
What is striking about the Ramban passage is the part, discussed below in the text, in which Ramban describes,
with brilliant accuracy and brevity, the talmudist’s method of:
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“Anyone who studies our Talmud knows that there are no complete proofs in disputes between
the commentators. And there are no absolute [answers] to objections. For, unlike the
mathematical and empirical sciences, this discipline (Talmud study) does not have demonstrable

proofs.”336

Therefore, Ramban argues, “The best we can do, and the intention of any wise and God-fearing man

engaged in the science of Talmud is:”3%’

“that in all matters of disagreement we use our greatest efforts--and it is sufficient that we do
this--to show, with compelling arguments, that one view is less plausible [than the other], and
that it is in tension with the teachings [of the Talmud], and to [show that] the other opinion is
superior based on the straightforward meaning of the laws and the [overall] coherence of the

[relevant] passages, along with its conciliation with rational reason.”338

Ramban depicts the science of Talmud study as an uncertain enterprise. No proofs are definite, and the
best we can do is to argue based on the preponderance of evidence that one view has an advantage--

based on how it coheres with the talmudic language and other rulings, and based on its agreement with

Here we have Ramban’s three-pronged standard for good talmudic argumentation: “to [show that one] opinion is
superior based on (a) the straightforward meaning of the laws and (b) the [overall] coherence of the [relevant]
passages, along with (c) its conciliation with rational reason.”
336 Kitvei Ramban I, p. 414:
1112¥N |12 1102 NAIN NNTN NNINA |'RY NILIZN NI'YIP 2N X721 NNIMA NIRY 1'RI9n NPI7NNnA 'Y 13TIRN TI7 22 uTi
.N2I2NN 2I'0AI NNIAWNN
337 |bid:
....NI2N NNJN2 D'N7R K1Y D3N 72 NI, 1IINY73 N92N NNT
338 |bid:
%V1% Awan |NN' D' NIYINYN D%V PINTAENIVNIA N0 NIYTH R NNN P'NINANPIZNNA 2310 12071 12TRA 72 0'Y1 7AR

.[1220 22WN NP0 DY NIMIDN AINENIR%0N 'owan naT
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reason--over the other.33° This passage does double duty for Ramban’s project. On one level, it follows

Ramban’s disclaimer that some of his arguments in defense of Rif and the Geonim may be less than

339 Remarkably, Ramban’s declaration that there are no conclusive proofs (she-ein be-mahloket mefarshav ra’ayot
gemurot) did not stop him from declaring, throughout his halakhic works, that he has “conclusive proof” (“re’ayah
gemurah”) to support his position or argument. See, for example, Milhamot Shabbat 12a:
....' DN [IW720 MM NN TIVI
Milhamot Shabbat 16a:
NN AN ITEEZ N9 PALXN "ar NN NINY? TN T IR DNAT [NN7TR"W NN
Milhamot Shabbat 54a:
12127 M2T7 NN DR ITEAMIND N2V 2" T DIWN IK? ' DY ND'WAT NP9 NN TIVI
Milhamot Yoma 1b:
DI'TN [N22 NN 'NMNAN N [IWTY NINA DK T
Milhamot Beitzah 4b:
N'N N1INA NN NIKNDI 1)WY RN [*2'90 P92 INRY 1T DX NANRAI
Milhamot Beizah 11a:
DTN NXPIN AT NINXYI['97PT "INNA 121220 '01' 12 N270T N1IMA NN W 1IN 19
Milhamot Ta‘anit 3a:
NN DR T
Milhamot Ketubot 20b:
NINA NN ITENIITMY IN NAINAY7 INT2A 8NN 12 n'Y NN
Milhamot Bava Kamma 3a:
112NJIW NN '97 WHUN! K7W M2 NN 1R NTY NNNAL
Milhamot Bava Kamma 18a:
2"T 2170 12'271 N2AT? MmN Il
Milhamot Bava Metzia 28b:
NIINA DR ITEN'WMATI KN KDY 111717 92N
Milhamot Bava Batra 20a:
0712 2"T D2INAN IN'20NY 1021 K'TNA [APR7 KNIRTI D71V7 [N2 APTR 7 'R [DIR IN?TINKR 17'98 AR |ITA Y K3'RT RIWN 721
NINA NN T
Milhamot Sanhedrin 7b:
21TaN 1227 AN2W 1021772 TU 8722 "aNi RIN 1) 'R TV 1921710 10T '9"70 NWYUI V1DNT RAIDN 2NTH '92 NINA NN W
'wITp 'ona 7't

Sefer ha-Zekhut 38a:
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N1INA NN IT DAL 270 20 1IN N2 TU AT 7 K2R 702 K277 22 20 GRIEN71TAL [IN [NJIWKR X71RAID N2 201 [2'7)pI
Sefer ha-Zekhut Ketubot 43b:
NT MINN KDY NPT RNN'R R'NNTNRUNNA NN DR TIVI
Sefer ha-Zekhut Gittin 48a:
NINANNRTIT DA
Hiddushim Shabbat 130b:
AR NMMN IONYRT KINNN K12 RINNA ('K N0 '2NW) DNNINNRT X'NNN 1M2T 1IWN2nw 2"'T 0Manxn 12'Mii2? mNl
IT1,N2M R'NTAINRPIY D2 DINYT 27 2NN K7 N2MIX K7 'N KRR ,NTMIN AR 1 0N N2NX IR MR D120 821109
12U NN NG DN IWAR IR ,NTMIN QAR N7 0IN'Y DNAYI1ITA DA NIRNDIIN wAYY7 DNIWKRIN INL DX "9y N1Na N
Hiddushim Ketubot 3a:
2V WTHY 701 7w 121X12 NN IR 'RITHA |2 NIYYY Y212 DI'RY 0N 0Y)an? 2121 2"VU1 20T Q02 'wITpT Iwaw nnl
L'WITRT 292 N1 NN 'MAana 1221w w'na 0172 1N, 0NuUT
Hiddushim Gittin 35a:
('NT"P) DT 2T W P9 ININRRTA I NN AR
Hiddushim Bava Batra 23a:
D71Y7 NpPTN DN 'NY NINA NRY Y7 NN IREI2TA panoa 2T 7" ax 200l
Hiddushim ‘Avodah Zarah 73b:
DT 'ONA INTA 702 NINW NINA DR 1T 72K .(DW) 0T '0NA MI2%N2 1NN INKR YN 9 W Tl
Torah ha-Adam, Sha‘ar ha-Avel ‘Inyan Shabbat:
DN QRY,MT 2270 N2 2P NN M N2 NN AN IA1LN9IN M RY7 AN MAT INKD N Y12 KN INpnn TIvi
,MINA DR ITE,RUIIND 2N |2 'a 2V X1 0172020 D71V 2R
Torah ha-Adam Sha‘ar ha-Avel ‘Inyan Avelut Yeshanah:
.1AY'A1 112NIY NN MIma R Tl
These formulations--some written before the introduction to Milhamot I, some written afterward--are directly in
tension with Ramban’s declaration that there are no conclusive proofs. Ramban even employs the identical phrase,
re’ayah gemurah. Note that virtually all of the instances where Ramban employs this phrase are cases of mahloket
mefarshav and Ramban brings a “conclusive proof” to defend one side. | suppose one way to resolve this problem
is to suggest that Ramban’s statements throughout his halakhic works should be interpreted as qualified by his
background disclaimer that there are no conclusive proofs in this discipline. In other words, when Ramban uses the
phrase re’ayah gemurah, he means “these are conclusive proofs, to the extent that there can be conclusive proofs

in the study of Talmud.”
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perfect or at least subject to certain vulnerabilities.34° On this level, the point of the passage stating
“there are no final proofs in the study of Talmud” (ein be-hokhmah ha-zot mofet barur) is to manage the
reader’s expectations about what he could reasonably expect from Ramban’s proofs and arguments
throughout the work; he cannot provide irrefutable arguments in defense of Rif, for that is not possible

in the discipline of the Talmud.

But this passage also leads into the next argument of the introduction: The cumulative evidence of
talmudic analysis is often indeterminate between the different views of the commentators. Often the
evidence does not favor one interpretation over the other, at least not in any decisive way. In such

cases, Ramban argues, the right course of action should be determined by (geonic) halakhic precedent:

“In most cases, | make it clear throughout this treatise that the preponderance of evidence is
decisively on the side of Rif’s rulings. And even when the cumulative evidence is indeterminate,
the law is that we are not allowed to deviate from Rif’s rulings.... [in fact, Rif’s] interlocutors had
no right to disagree with his rulings, for they ought to have said “an elder has already ruled on

this.”3%

Read this way, Ramban’s disclaimer fits nicely into a theme we have already encountered in Ramban’s
writings: the Talmud is a difficult text to decode--and halakhic decision-making becomes all the more

challenging because the discipline of talmudic analysis resists decisive proofs. When the cumulative

340 kitvei Ramban 1, p. 413:
INIX NINMANIENINXI NIAIWN 121U 72 12727 121027 2'NAT 120 100 20 'MAIWN %2 12 722%2 KN 9N 1902 22N01nn NNNI
J'2uN NINT? LNNN 122 012N NVUT 2V NILN IN,N'TAIZ 2V [NN NN PA0N NI INANNI,NIYHY 19 2V DNA NITING
...MI'K1 NN

341 Kitvei Ramban I, p. 414:
2109 |'TN NN '21pw2 1ar1 12271 M2TA 'UI2IN DNATH pIYY 12190 1IN0 NN21 1INAWNN D1NA 228 NINMNRN DIV NT
21TA DNN TAXK N'N DX 1NN TNRIEDIR TAR INLA TARIERNALA 'K DY I'N D'MNIN DWW 1N 28I M 1N2TA NN 72 1119

.[PT NN 1227117 17 N n2uan nVian Npiznnny 0T N2 QY 231 1MNN 770 12021 NnaN2 Nann
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evidence is indeterminate, we ought to defer to geonic precedent. It is because of the indeterminacy of

talmudic analysis that it becomes especially necessary to rely on geonic precedent.

There are two ways to flesh out this relationship between the indeterminacy of the text and the
importance of geonic precedent, and both relate to the underlying reasons, discussed above in chapter
two, that Ramban provides for relying on geonic precedent. The first is epistemic. If the evidence is
indeterminate between the two views, the presumption lies with the geonic tradition since they

received interpretive traditions from the Amoraim.

The second is normative. The more remote the possibility of “final proofs” in talmudic analysis and
debate, the more it becomes clear that halakhic decision making cannot be a function of mere analysis
or argumentation. It must depend, at least in part, on antecedent procedural rules--kelalei pesikah.
Thus, notwithstanding all the brilliant insights of Rabbenu Tam and Rabad, talmudic interpretation is not
just a function of intellectual analysis and argument. Ramban appeals to the indeterminacy of halakhic
argumentation to reinforce his argument that the rules of pesak are what determine the normative
outputs of the law--and those rules of pesak require deference to legal precedent (kevar horah zaken).
The impossibility of final talmudic proof suggests the necessity of relying on precedent and other

jurisprudential rules.3*

This idea has its roots in the Yerushalmi (Sanhedrin 4:2) and Masekhet Sofrim (16:5) and has strong
support within Ramban’s beit midrash. Both the Yerushalmi and Masekhet Sofrim state that the Torah

was given with forty nine reasons that favor tame and forty nine reasons that favor tahor, the normative

342 Of course halakhic decision-making still depends somewhat on argument and reasoning, as Ramban’s
introduction makes clear, but the impossibility of absolute halakhic proof makes normative rules for determining

practical rulings more essential and central.
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halakhah lying indeterminately between the two. The final decision depends on a procedure and is

determined by the scholars of each generation. The Yerushlami states:

N'N N YN D71V 7V 121270 11997 IR NN 2K N 02T DUD 0N L.ATNY 7207 NN D2IMN NN nana 7t N1 N
D"NINNL D19 D"N NYWITI NMINN XKNNY T 121N '2'NNAN 127 12T ['2TAN 120 NILNY 027 DK [220 Nyl 17 M na70n

2N D129
And similarly in Masekhet Sofrim:
,21IND D9 NYWNID'UAINALNAD D19 NYWNIDWYAIND 17 NIND,NWNT2 KIN N2 WITHN [NIY NIN IR IR
JIND MNLAN 127,KAD ['RADAN 127 17 AR ,NTAY RN 17 1R ,RIN NYYNIDWYIINR KON, 1"22T71InNY
Two of the most prominent members of Ramban’s school embrace this idea explicitly. Take Ritva’s
explanation (Eruvin 13b) for the idea of ellu va-ellu:
IXTTI 1A ATEI0IR ATEDYN DN NAT DNAY IN'W IWON IR 2T NN 127 198 .00 DN NAT N1 9N
,NT20U N"2ApnY 28WI1,ANMY 019 D"NEIIDINY D19 L'N IATINAT 22 2V 17 INID NN 22p7 DN NYN N2uwa 0
.DNINI NYIIN NMNITEIT 222w 28! 11NDINYT 1101 DT RN NI

And Ran’s formulation (Derashot no. 7):

MIN PITPT NWNY RIN N2 WITPN INRINY ...AWNY7 110N Na 2U11 AN22Y MINN 22 YIT 12TY RN |2 [1Un
NN2oN 'PI2'NIENIRIIZNAN 0N D910 PITRT, NN X1pn 101 'RNEYWTNY D'TNY DN910W NN DNaIo I
12N [2]72 17 100 92K .02 NPIZNNENPI?NN 22 NU12N K72 01230 '9n nwn 0TAY7 [2121,78w NN 'ay
NPI7NNN 127W21.7 T IWKR QTN [P I0N K7 (N T DNAT) |21,N10N7 020 NN (220 NMY) XInE,NRRN vl
192, T'N' 23N T'N' IN 021 98K D20 DKRILD'ANAN 1272 0270 0'VAIR ' 021 98K T'N AN OR,0'MaNNn |2
AWK DAY 2RI 0170 DRININ 78 NINAL (KR! - D DW) NNRD ,0N7 NUI2NN 110N 122 .RINN TN 2NY AR1N

...DN% NN12N D'MANN NPI?NNA YM207 NNITA 2N NIvA NIY Nn L' anmion X7 '1nronn oma amne

Both Ritva and Ran see the need for normative rules of pesak as flowing directly from the indeterminacy

of talmudic law. Because there are forty-nine reasons favoring each side, the ultimate decision or ruling
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must be a function of something other than conclusive proof. Ramban’s introduction to Milhamot i, |
believe, is offering a similar argument. Ramban’s statement on talmudic indeterminism clears the path
for his declaration that the principles of pesak, specifically kevar horah zaken and Lo Tasur (or some

variation of it), determine halakhic rulings, and it is to Rif and the Geonim that these principles point.

In this section, | have argued that Ramban’s disclaimer--which, as Haym Soloveitchik noted, seems
prima-facie incongruous with the Milhamot’s project--actually fits squarely within his project properly
understood. | have argued, first, that Ramban’s project should not be characterized as a ruling-by-ruling
defense of Rif and geonic halakhah or as an absolute endorsement of their every ruling. Rather it is best
understood as a broad project to restore the centrality, weight, and integrity of Rif-geonic halakhah.
Second, I've suggested that Ramban’s statement on the impossibility of absolute proofs in talmudic
analysis is presented as an argument for the indispensability of legal precedent and other jurisprudential
rules of halakhic decision-making to determine the normative halakhah, especially when the talmudic
evidence is not dispositive one way or the other. Given Ramban’s characterization of the Talmud as a
closed and difficult text, the cumulative evidence is rarely dispositive, and therefore we ought to defer,
quite often, to geonic precedent. Geonic legal precedent and interpretive traditions become all the

more indispensable when the text resists demonstrative proofs.343

343 some commentators appear to conflate two different ideas in interpreting Ramban’s statement on the
inconclusiveness of halakhic proofs: the idea of relativism and the idea that it is impossible to offer irrefutable,
demonstrative proofs to decide talmudic disputes. Ta-Shma, Talmudic Commentary Part Two, p. 34, refers to this
principle of Ramban’s as:

.N270n 2w aniron' |Npy
Isadore Twersky, Introduction to the Code of Maimonides, p. 168, also refers to it as Ramban’s “concept of
relativism.”
However, | do not see any basis in Ramban’s statement to support Ta-Shma and Twersky’s claim of “relativism”.
Ramban’s point is simply that there are no irrefutable, demonstrable proofs to decide arguments pertaining to

talmudic interpretation. But this is very different from asserting that halakhic truth is subjective or contextual.
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Ramban’s Interlocutors and their Posture Toward the Geonim

Thus far, these three chapters have focused on Ramban’s commitment to the geonic tradition and his
attempt to restore geonic legal precedent. In chapter two, we saw that Ramban’s predecessors--Tosafot,
Rabad, Rambam--did not share Ramban’s strong commitment to geonic legal precedent. In this section, |

analyze the nature of the disagreement between Ramban and his predecessors.

The previous chapters have reconstructed Ramban’s reasons for deferring to geonic precedent. One
reason was the presumption that the Geonim had received interpretive and jurisprudential traditions
from the Amoraim. A second reason was Ramban’s conception of the Talmud as a closed text, especially
with respect to deciding practical halakhic rulings. Ramban believed that the geonic traditions were a
crucial key to unlocking the Talmud’s rulings. A third reason pertained to the stability and unity of Jewish
law. Ramban realized that the revolutions of the twelfth century could undermine the consistent
application and interpretation of the law--both over time and across locations. We saw that Ramban in
his commentary on the Torah and in the Hassagot to Sefer ha-Mitzvot called attention to the “great
need” to unify the law (Torah ahat) and ensure that it does not splinter into several separate legal

systems through legal disagreement.

In the sections below, | offer an account of where Ramban’s interlocutors might disagree with Ramban’s

reasons. In doing so, | hope to accomplish two things. First, to offer an account of a fundamental and

There may not be any irrefutable proof to demonstrate that the Goldbach Conjecture is true (or false), but it does
not follow that the truth of the conjecture is relativistic. On relativism, see Baghramian, Maria and J. Adam Carter,
"Relativism", The Stanford Encyclopedia of Philosophy (Spring 2021 Edition), Edward N. Zalta (ed.), URL =
<https://plato.stanford.edu/archives/spr2021/entries/relativism/>.

Moreover, Ramban explicitly states that one should bring proofs and arguments to show that one view is more
reasonable and more consistent with the plain meaning of the sugya and with the sugyot overall. He just

acknowledges that these kinds of proofs are not as absolute as Euclid’s geometry.
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central issue in the history and philosophy of halakhah. Second, to bring Ramban’s own position into

clearer focus by contrasting it with the positions of his interlocutors.

Amoraic Traditions in the Geonic Corpus
Let us first consider the idea that the Geonim possessed interpretive traditions going back to the

Amoraim. Here there are several responses available to Ramban’s interlocutors. First, they might deny,
as a factual matter, that the Geonim possessed substantial traditions going back hundreds of years to
the last Amoraim. There are several ways to formulate this idea. For example, they could hold that even
if the early Savoraim had received traditions from the Amoraim, there was no clear indication that these
traditions had been passed down uninterrupted into the later geonic period. Further, they could argue
that the robust disagreement between the different Geonim and geonic academies shows that there is
no cohesive body of tradition handed down to them from the Amoraim. Alternatively, they could argue
that perhaps the Geonim did receive a few traditions here and there, and wherever the Geonim assert
that they possessed a tradition on a matter then they ought to be deferred to, but as a general matter
there is no indication that the Geonim were operating on the basis of received traditions. Therefore,

there is insufficient evidence to establish a general presumption in favor of geonic halakhah.

Robert Brody draws attention to some of these themes:

“The Geonim rarely lay claim to specific exegetical traditions going back to talmudic times, but
there are occasional instances of this sort. It is evident from the numerous disagreements within
the Geonic milieu over the understanding of specific passages that there was no uniform
interpretive tradition covering the entire talmudic corpus... The Geonim disagreed among
themselves about the permissibility of drawing halakhic implications from academic

discussions...”34*

344 Brody, The Geonim of Babylonia, pp. 164-165.
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Brody also emphasizes that there is no way to know the scope of geonic traditions dating back to the
Amoraim. On the one hand, the Geonim on occasion assert that they possessed these special traditions.

On the other hand, the number of times they actually do so is quite limited:

“In addition to utilizing large parts of the talmudic literature, the Geonim and their
contemporaries were able to draw upon a body of extra-talmudic traditions which were
transmitted for generations in the milieu of the Geonic academies... Leaving aside tradition
concerning events of the Geonic period and those of an aggadic nature... we are confronted
with a stock of anonymous traditions on matters of Talmud and halakhah. The scope of this
body of traditions is unknown: there are only a few explicit testimonia concerning traditions of

this sort, but it is very likely that these represent merely the tip of the iceberg.” 3%

As Brody notes, this

“raises a series of questions, which, at least in our current state of knowledge, are
unanswerable. Foremost among these is the question of quantity. The sum total of the
specifically formulated extra-talmudic traditions which are explicitly attested in Geonic responsa
would occupy only one or two printed pages; but it seems overwhelmingly likely that these
particular traditions do not comprise an exhaustive list and that the Geonim, had they been so
inclined, could have added numerous traditions to this list. These particular traditions were
cited and identified as such because of their importance for the topics discussed in specific
Geonic responsa, rather than from any desire to compile a corpus of early traditions. There is no

telling how many traditions of this type have been lost forever. On the other hand, it is very

345 |bid, pp. 171-172.
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possible that large quantities of traditional material have been embedded in the words of the

earlier Geonic period [without explicit attribution]...”3%®

Brody’s analysis captures the uncertainty about the scope of amoraic and savoraic traditions embedded
within the geonic corpus. Medieval scholars could disagree in good faith, then, about the extent to
which the geonic corpus as a whole should be viewed as presumptively authoritative on the theory that

the Geonim received traditions of talmudic interpretation and normative halakhic rulings from the

348 |bid, p. 175.
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Savoraim.3*” As we saw earlier in this chapter, Ramban himself hedged in some cases and conditioned

his deference to geonic rulings on whether the geonic position was in fact a received tradition.3*

The Perception of the Talmud as a Closed Text
The second area where Ramban and his interlocutors might disagree is over the conception of the

Talmud as a closed text that can be navigated only with guidance from the Geonim. Consider, for
example, the exchange we encountered in chapter two that took place sometime in the twelfth century
between a Spanish scholar, one R. Yaakov, and a learned Egyptian merchant, Halfon bar Netanel. R.

Halfon had sent R. Yaakov a lengthy discussion of the geonic ruling on some matter but had difficulty

347 My conclusion here, | believe, is in tension with Isadore Twersky’s sweeping statement in Rabad of Posquieres,
p. 216. Twersky appears to believe that all the medieval scholars acknowledged, in principle, the absolute

authority of geonic interpretations:

“The attitude of medieval writers toward the Geonim is complex. Theoretically, Geonic teachings were
sacrosanct and their interpretations were indisputable. Chronologically the immediate successors and
direct continuators of the Amoraim, the Geonim of Babylon became also their intellectual heirs. They
amplified Talmudic teachings, enacted special ordinances, extended the scope of certain laws in keeping
with their spirit, systematized the liturgy, and generally entrenched the halakhic way of life among the
people... It is small wonder that all later Talmudic authorities looked back reverently at the Geonim,
usually abided by their opinions, and approached them with humility and self-effacement... [A]ll accepted

in principle the authoritativeness of the Geonim...”

Not only is this statement too broad in stating that all rishonim embraced the Geonim in this way, but even
regarding Ramban, Twersky omits the most important reason favoring geonic interpretations--that they had
presumably received interpretive traditions from the Amoraim. Twersky here appears to focus on the status of the
Geonim as the institutional successors of the Amoraim and therefore as the heirs to their political-social authority.
Twersky focuses on the Geonim being endowed with the authority to issue ordinances, extend the scope of the
laws, and systematize the liturgy. He does not focus on what | earlier called the epistemic argument, that the
Geonim had received traditions from the Amoraim.

348 similarly, see the debate between Haym Soloveitchik and David Berger over how to read Rabbenu Gershom’s
rejection of the geonic ruling of hepech shevu‘a in Haym Soloveitchik, “The Third Yeshiva of Bavel”, Collected

Essays Il, p. 213.
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explaining the Geonim’s stance because he could not recall the talmudic source of the Geonim’s
position. R. Yaakov scolds R. Halfon for relying entirely on the Geonim while not even knowing the

talmudic source of the ruling:

NN 'V NTAYITINNA NN DR NUTIIRNRN NN N1AN 171,011IN0 NNRNY N2 1NXY7 NRALIpRN Jnn o%uva”
TNIX IRXA K71 TIN9NN 772w D992 197 K78 NTNNAR X2 DINAD 1 . N7W21W NN W01 N K7, 1MV INuT
NI2NINA 'Y NNXINN,|'DAL INXPATRYINA 9102 KINT,IPAN AN 0%VIW 1NRAL,DNNA DAY 190 01'A0NY

349 "nMaTn NN W'Y XIX wAIY X271 DUD DNY 'Y 0902 DNAT

Noteworthy in this exchange is R. Yaakov’s statement that the Geonim, in this case, were simply
applying the straightforward ruling of the Talmud--they did not add anything to the discussion. His next
line is even more striking, and gives voice to the idea that the Talmud can be interpreted directly,

without any need for the exposition of the Geonim:

350 11592 NX NYaN1 TINYNA 1R [UN KR ,DRIKAN NATY N2NXD K D

This R. Yaakov confidently expressed the view that halakhic rulings should emerge directly from analysis
of the Talmud, without the need of geonic intermediaries. He has no need for the geonic corpus, for he

can analyse the Talmud and extract its principles on his own.

Ephraim Urbach offers a similar characterization of the tosafists’ approach to halakhic decision-making.

According to Urbach, the tosafists issued rulings directly from the Talmud and their analysis of it:

349 Eor the text of this responsum and a discussion of its provenance and content, see Ta-Shma, Studies in
Medieval Rabbinic Literature Il: Spain, p. 43. See also Kanarfogel, “Progress and Tradition in Medieval Ashkenaz”,
Jewish History 14:3 (2000), pp. 287-315.

350 1bid.
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INIY D2 N XY ,01MTPIDRIRA '970 DN7Y TIA2N-NNT' 7] DYIL12 DAY N0 TIRYNNN NN [niaoimn] on
,0111 11'UN DY 1IN201w ,0M270 'D19 72 7K |'2n0 710 [NWAL NANT NIZIN0N N Ny 0Nl .ITDNIAT 72V

351 1ni 0Y%2101 DONIN

Indeed, Haym Soloveitchik suggests that, prior to Maharam, the tosafists had no conception of legal

precedent:

ANNIY NN 220 DALL,7212 IR 7W DNINN QU K78 D1I0720 DAMMUN 1 K7 IN2UN0N D'NaIxn NIaoinn vl
DNUT NN 12N2 871 DN DNYYYA I D' NI DIV 02900 AN 1121 012907 I'N DN .NAITPN TIJWKRN 1010

NN INNWANY DN X7 DNYUT?W R %21 NINN 2w nwTN 0220 2 [ITN DNK INW] 0N .0NNK 7Y DNMIawnng

.|'N2 D7XN

N7 IN,770 T2 INIR 1LY DTIP PO9 2V VT DNL|AIND .TIAWN 'MIN 28K "DrTpn" awinn i 0'p 9721 0N pao
NIDNA NT 221 %W NIN'NAN NX |'2N 0"1NN .NIAHYA 12N NIZT? 1WA iy 0TI 0'P09 7W 1aNN 11X 101

%52 1nxyY "DITPN"N YW NN NN DA X2'0N1NP'0an

Another example of the tosafist approach favoring direct encounter with and direct interpretation of the
talmudic text, without regard for geonic interpretive traditions, is offered by Rosh, with additional
argument. Rosh states that one is not bound to the geonic rulings at all when he feels that he has
talmudic proofs to the contrary. This is because, Rosh argues, normative halakhah is defined by only
those rulings that emerge from the Talmud itself, as it was sealed by Ravina and Rav Ashi. “Extra

talmudic” traditions cannot normatively bind future generations:

351 Urbach, The Tosdfists: Their History, Writings, and Methods, p. 739. See also Ta-Shma, Studies in Medieval

Rabbinic Literature 2: Spain, p. 43 n. 49 who cites Urbach approvingly:
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352 Haym Soloveitchik, Wine in Ashkenaz the Middle Ages, pp. 127-129.
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In other words, the Geonim may perhaps possess interpretative traditions, but they are not decisive for
determining normative halakhah.3>* Once the Talmud has been sealed, the halakhah is determined only
by the rulings that can be extracted from the Talmud itself (devarim ha-mevu’arim be-shas).>*® This
tension is one of the most important fault lines in halakhic jurisprudence, between those who rule based
on their direct interpretation of the talmudic text and those whose rulings are mediated by the

established traditions of halakhic precedent and the interpretations of predecessors.3*®

353 Rosh, Sanhedrin 4:6.

354 For the idea of the Geonim possessing extra-talmudic traditions, see Robert Brody, Geonim of Babylonia,

Chapter 11.

355 Note the affinity to “textualism” as a theory of constitutional and legal interpretation. One of the marks of this

theory is its disregard for legal precedent, original intent, and any non-textual factor. It is the meaning of the text

that matters, not the interpretive history. “The core idea of textualism is that the text prevails over other factors.”

See the discussion of textualism in Greenberg, Mark, "Legal Interpretation", The Stanford Encyclopedia of

Philosophy (Fall 2021 Edition), Edward N. Zalta (ed.), forthcoming URL =
<https://plato.stanford.edu/archives/fall2021/entries/legal-interpretation/>.

356 see for example the discussion in Haym Soloveitchik, “Rupture and Reconstruction: The Transformation of

Contemporary Orthodoxy” Tradition 28:4 pp. 111-112:
“The contemporary shift to text authority explains the current prevalence in yeshivah circles of the rulings
of the GRA. The GRA, while far from the first to subject the corpus of Jewish practice to textual scrutiny,
did it on an unprecedented scale and with unprecedented rigor. No one before him (and quite possibly,
no one since) has so often and relentlessly drawn the conclusion of jettisoning practices that did not
square with the canonized texts... With the further disappearance of the traditional orah hayyim in the
twentieth century, the ritual of daily life had to be constructed anew from the texts; the GRA’s work

exemplified this process in its most intense and uncompromising form, and with the most comprehensive
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The Uniformity of the Law

Let us now turn to Ramban’s third reason--the importance of unifying and stabilizing the law through
relying on legal precedent. Here it would seem that Ramban’s interlocutors could argue that the pursuit
of legal “truth”, as embedded in the Talmud alone, overrides the value or importance of uniformity and
stability. Consider, for example, R. Samson of Sens’s criticism of Rambam’s code, and his warning to

students not to study from it:
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In this passage, R. Samson portrays the process of extracting normative rulings from the Talmud as very

much an open enterprise. Each student should scour the Talmud for proofs, for he may find principles

master of those texts. It is this consonance with the contemporary religious agenda and mode of decision
making [pesak] that has led to the widespread influence of the GRA today in the yeshiva and haredi
world....

The crux of the Gaon’s approach both to Torah study and pesak was its independence of precedent. A
problem was to be approached in terms of the text of the Talmud as mediated by the rishonim (and in the
Gaon’s case even that mediation was occasionally dispensed with). What subsequent commentators had
to say about this issue, was, with few exceptions (e.g. Magen Avraham, Shakh), irrelevant. This approach
is writ large on every page of the Biur ha-Gra, further embodied in the Hayyei Adam and the Arukh ha-
Shulhan, and has continued on to our day in the works of such Lithuanian posekim, as the Hazon Ish and
R. Mosheh Feinstein. The Mishnah Berurah rejects de facto this approach and returns to the world of
precedent and string citation. Decision are arrived at only after elaborate calibration of and negotiation
with multiple “ahronic” positions.”

357 Urbach, The Tosafists, pp. 743-744.



168

and concepts that eluded his teachers. Unlike Ramban’s retrospective conception of halakhic
jurisprudence, which looks back to legal precedent, R. Samson’s prospective conception champions the
student’s ability to overturn his teacher’s rulings on the basis of new evidence and discovery in his
pursuit of halakhic truth. A similar, confident tosafist expression of a contemporary scholar’s right to
overturn the rulings and interpretations of his predecessors in his pursuit of halakhic truth is put forth by

RiD:
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358 Responsa no. 62, discussed in E. Kanarfogel, “Progress and Tradition in Medieval Ashkenaz”, Jewish History 14:3
(2000).

Both R. Samson of Sens and RiD emphasize the contemporary scholar’s interpretive advantage over his
predecessors. For RiD this stems from the fact that the contemporary scholar can work off the wisdom of his
predecessors. For R. Samson this has to do with the plausible fact that a contemporary scholar might discover new
insights that have eluded previous generations. There is a formulation within Ramban’s beit midrash that suggests
that the normative rules of pesak specifically empower the more recent scholars over the earlier ones, ha-shofet

asher yihyeh ba-yamim ha-hem. See Derashot ha-Ran no. 7:

191, TN 78K TN IR D27 7K 020 OKIL,DR2NNN N2TI 1270 DAL ' 0120 28K TN AN ONX,DMINN ['2 NpIznnn 121wl
D' NN IWR DAY 7K1 D170 DN 78 NINAL (K - D DY) 1NARD ,DN7 Y1200 11001 122Y .RINN 11T 'NaNY7 Nk

D'71T2 DN DAITPN N DR NI1L,DN7 NN1IN 03NN NPIZNNA YNINY7 NNITN 1NaNY7 NIwN (NI 1N L'1I1on K7 a1 onn



169

It seems, then, that the tosafists put far less of an emphasis on the unity and stability of the law than
Ramban did. These scholars disagree about the relative importance of the stability of the law when it

might conflict with the pursuit of objective legal truth.

In this section, I've considered some of the possible points of disagreement between Ramban and his
interlocutors about the nature and weight of (geonic) legal precedent in halakhah. At the beginning of
this section, | considered the debate over whether the geonic corpus should be viewed as containing
amoraic traditions of talmudic interpretation. | then considered whether Ramban’s interlocutors share
his assessment of the Talmud as a closed text and whether the normative halakhah can be divined
directly from the text of the Talmud. Finally, | suggested that Ramban’s interlocutors may not share his
concern for the uniformity and stability of the law when it clashes with the pursuit of halakhic truth. In
the next section, | consider why Ramban, in contrast to his interlocutors, would be particularly

concerned about the stability and uniformity of Jewish law.

Ramban’s Thirteenth-Century Catalonian Vantage Point
Is it possible to offer an explanation for the differing views on legal precedent, the role of fresh talmudic

exploration, and the importance of halakhic stability and uniformity? Can we go deeper and explain why
Ramban comes out one way on this question and his interlocutors the other? | do not believe we can do
so fruitfully. But | believe we can shed further light on why Ramban in particular, in thirteenth-century
Catalonia, emerged especially concerned for the stability and uniformity of Jewish law. Or at least we

can reasonably speculate.
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NN WN
Some interpret this formulation of Ran as reflecting the idea that pesak is sensitive to the contingencies of each
generation. Hence, the power to rule one way or the other lies, perforce, in the hands of the most recent

generation.
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Earlier, in chapter two, we saw that Ramban was responding in part to the destabilizing halakhic
revolutions of the twelfth century. Why would these revolutions trouble Ramban more than his
interlocutors? The first reason, perhaps, is the distance of time. Revolutionaries are often unaware of
the destabilizing effects of their work, and it takes at least a generation or so to see a revolutions’ lasting
effects. Rabbenu Tam, Rabad and Rambam could all work in their own laboratories--writing, arguing,
challenging--but the practical, destabilizing effects of their labors would not surface until a generation

later.

Second, each of these bold figures worked within the confines of their own culture. The destabilizing
effects of halakhic change are substantially mitigated when they are contained within local jurisdictions.
“Seek out the court of your era.” Rabbenu Tam could reign supreme over the communities of northern
France, Rabad over his community in Posquieres, and Rambam over the Jews of Fustat, without
compromising the local perception of the law’s stability and uniformity. These figures worked within the
confined parameters of their halakhic culture, and for that reason their own revolutionary thinking, and

their recognized authority in their own jurisdiction, could absorb, or mask, their explosive force.

Ramban’s reality in thirteenth century Gerona is altogether different. About a century had passed since
the writings of Rabad, Rambam, and Rabbenu Tam, and the cumulative ripple effects--their cross-
current forces and destructive interference--had emerged into the full glare of history. More important
than the passage of time is Ramban’s unique Catalonian vantage point. As we saw chapter one,
Catalonia was a halakhic no-man’s-land on the map of halakhic cultures. Catalonia had no antecedent
halakhic culture or tradition of its own. It was neither Andalusian nor Provencal. Its earliest scholars, like
R. Yitzchak bar Reuven ha-Barzeloni, had traveled to Andalusia; its most recent intellects, like R.

Zerahyah and R. Yonah b. Abraham, had traveled to Provence and northern France.
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It should not surprise us, therefore, that Ramban is the first great halakhist to draw extensively from all
the halakhic cultures of his day. Ramban’s Hiddushim are the great sea into which the learning of
Provence, Spain, and northern France all flowed. For the first time in the history of halakhah there is a
systematic attempt to collect and compare the various rulings and teachings of the different halakhic

cultures. Consider Halbertal’s description of Ramban’s unique vantage point:
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Ramban’s unique position as the great synthesizer of these disparate traditions would immediately bring

to the fore the question of how to unify the various streams of halakhic thought into a stable and

3%9 Halbertal, By Way of Truth, pp. 115-116.
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coherent system of law.3*® One important tool for managing the traffic flowing in from all directions is to
give the right of way to the established (geonic) legal precedent, whose tradition appeared to present
the last unified halakhic tradition before it had splintered into the disparate cultures of Europe

(Ashkenaz, Zarfat, Italy, Provence, Christian Spain), Andalusia and North Africa.

And this would have been the case even if the twelfth century halakhists were conservative jurists. But
the need for stability and unification became all the more acute given the revolutionary character of

twelfth-century halakhah. Ramban’s unique historical and geographical position provides at least a

360 1t s interesting to note that the concern for halakhic precedent seems to arrive in Ashkenaz in a similar manner.
Maharam of Rothenburg is the first Ashkenazic figure to seriously engage with the full range of halakhic cultures,
and he also is the first figure there to take halakhic precedent seriously. See Haym Soloveitchik, Wine in Ashkenaz
in the Middle Ages, pp. 127- 129:
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If my analysis of Ramban in the text above is correct, it is no coincidence that halakhic precedent is championed by
the two figures who first begin to engage seriously with halakhic rulings and commentaries from across different

halakhic cultures.
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partial explanation for why the importance of halakhic legal precedent loomed so large over his

jurisprudence in a manner that it did not for his twelfth century predecessors.3%!

361 On this interpretation of Ramban’s unique position, | am more or less in agreement with Halbertal’s
characterization of Ramban, By Way of Truth, pp. 115-116. Halbertal offers two further explanations for why
Ramban felt the need to stabilize halakhic jurisprudence while his halakhic predecessors did not. First, Halbertal
suggests (p. 114) that Ramban had a conservative psychological disposition which clashed with his intellectual
creativity. Halbertal suggests that since Ramban offered many radically new halakhic interpretations of his own
(see below chapters four and five), he felt the need to “compensate” by limiting the practical ramifications that
would follow from his novel insights in geonic legal precedent:
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| am skeptical of this psychological evaluation of Ramban’s jurisprudence. Moreover, most of Ramban’s novel
insights (hiddushim) are not grounded in geonic halakhah at all. | see no evidence to support Halbertal’s contention
that Ramban attempts to ground his more radical hiddushim in the geonic tradition. They generally stand
independent of the geonic tradition, and Ramban makes no attempt to ground them in it. Ramban will offer a
novel interpretation here and there to justify the geonic position--but that is very different from Halbertal’s claim.
To be sure, Halbertal’s suggestion flows from his broader characterization of Ramban’s contribution to halakhic
literature as one that “used the intellectual tools of the twelfth century (particularly the tosafists) to defend the
geonic tradition” (p. 86):
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This tidy characterization of Ramban--using tosafist methods to defend the geonic tradition--is inaccurate. As |
mentioned earlier, most of Ramban’s defense of the Geonim does not depend on this methodology or even
brilliant or creative insights. They mostly turn on kelalei pesikah and textual-contextual suggestions about the role
that a given statement plays in the flow of the sugya. The vast majority of Ramban’s creative and novel hiddushim
(see below chapters four and five) are unrelated and orthogonal to the geonic corpus.
Halbertal offers a second explanation for Ramban’s distinctive concern to stabilize the law. He suggests (p. 114)
that the difference in level of observance between the communities of northern France and Catalonia can explain
the difference in attitudes of halakhic decisors toward geonic precedent. According to Halbertal, the community in
Catalonia was far less religiously committed than its northern French counterparts. Halbertal suggest that in a

community of lax observance a halakhist must be cautious and avoid reaching halakhic rulings on the basis of
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Summary
This chapter concludes our analysis of Ramban’s conception of the centrality of legal precedent and his
deference to the geonic tradition. Chapter one argued that Ramban’s defensive projects should not be
understood as an expression of Andalusian pride or as an opportunity to express his creativity but rather
as flowing from his commitment to geonic legal precedent. Chapter two argued that Ramban’s

commitment to geonic legal precedent stems from his perception of the Geonim as the possessors of

dialectical analysis of the text, for such a method can serve the interests of someone who desires to reach more
lenient rulings:
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There are two major flaws with this argument. First, Ramban did reach practical halakhic conclusions based
exclusively on his own reasoning on all sorts of matters where the geonic tradition was silent (see below, chapters
four and five), and he did so quite often. In fact Ramban reached practical halakhic conclusions on the basis of his
own novel interpretations of the biblical verse! (See below, chapter six.)
Second, it is difficult to see how the overall religious commitment of the lay population has any bearing on how the
elite jurists arrive at their halakhic conclusions. The community at large was not employing dialectic. Dialectic was
a tool at the disposal of the elite jurists and halakhic decisors. The community at large would generally have no
idea how the halakhists arrived at their legal conclusions or, for that matter, what the geonic precedent on any
given topic was. So it is not at all apparent how the level of communal religiosity should bear on the presumption
in favor of geonic legal precedent.
I am also not persuaded by Halbertal’s factual claim about the level of religious commitment in northern France
and Provence compared to Catalonia. In his letter to the northern French rabbis, Kitvei Ramban I, p. 342, Ramban
characterizes his community as quite committed:
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This statement of Ramban also undercuts Haym Soloveitchik’s claim that Ramban did not seek to justify the
Catalonian community’s practices because the community was lax in its observance of the mitzvot. See “Religious
Law and Change Revisited”, Collected Essays I, pp. 273-274, and the discussion below, chapter five, n. 48. Note that
in several of the examples discussed in chapter five and six Ramban appears to justify the Catalonian communal

practice.
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interpretive traditions dating back to the Amoraim, his conception of the Talmud as closed text--
especially when it comes to divining its normative halakhic rulings--and the need to stabilize and unify
the law following the halakhic revolutions of the twelfth century. Chapter three argued that Ramban’s
project should not be characterized by absolute or unconditional deference to the geonic tradition.
Ramban expresses his intellectual independence throughout his halakhic works. Rather, Ramban’s
project should be understood as upholding the legal presumption in favor of geonic rulings while

defending the integrity, coherence, and well-founded nature of the tradition overall.
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Chapter 4: Tosafist Dialectic and Ramban’s Conceptualism

Ramban and the Tosafists

Ramban’s halakhic jurisprudence was profoundly influenced by the tosafists and their intellectual
achievements. Ramban’s two talmudic teachers--R. Natan b. Meir of Trinquetaille and R. Judah b. Yakar-
-were students of Rizba, a prominent student of the leading northern French tosafist, R. Isaac ben
Samuel of Dampierre (Ri).>*? Indeed, Ramban consistently refers to the French tosafists as his masters
and teachers. Throughout his Hiddushim, Ramban cites “our French masters' (rabbotainu ha-zarfatim).
In one striking formulation, Ramban declared that the tosafists are “the guides, they are the teachers,

they reveal to us the hidden.”3%3

The impact of the tosafists’ method of dialectic is evident on almost every page of Ramban’s talmudic
Hiddushim, and scholars have called attention to this influence of the tosafists on Ramban’s halakhic
thought. Bernard Septimus writes that “there is no doubt that without the achievements of the
Tosafists... Nahmanides’ talmudic career would have been inconceivable.”3** Isaac Unna characterizes
Ramban’s methodology in the Hiddushim as “close to the method of the tosafists.”3¢® Ta-Shma also

emphasizes that Ramban primarily employed the tosafist method in his analysis of Talmud.?®® Ta-Shma

362 gee Ta-Shma, Talmudic Commentary Volume Twol, p. 31. On Rizba, see Urbach, The Tosafists, pp. 261-266.
363 Kitvei Ramban |, p.412.
364 Septimus, “Nahmanides and the Andalusian Tradition,” p. 32.
365 Unna, Rabbenu Moshe ben Nahman, p. 27:
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366 Ta-Shma, Talmudic Commentary Volume Two, p. 30:
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characterizes Ramban’s talmudic analysis as “a direct continuation of Rabbenu Tam’s project.”3%” In an

even more forceful formulation, Ta-Shma writes:3®
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Similarly, Haym Soloveitchik writes that “The Catalonian school of Nahmanides and his disciples was...

the true intellectual successor of Ri and Rabbenu Tam, and openly acknowledged their debt.”3%°

Most recently, Oded Yisraeli has written that:3”°
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367 Ta-Shma, Talmudic Commentary Volume Two, p. 36:
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368 T3-Shma, Talmudic Commentary Volume Two, pp. 38-39.
369 Haym Soloveitchik, Collected Essays I, p. 189.
Note as well Ta-Shma'’s periodization of the literature of the rishonim in Christian Spain. In his “Seder Hadpasatam
Shel ha-Rishonim,” Studies in Medieval Rabbinic Literature Il: Spain, p. 220, Ta-Shma divides Sefardic talmudic
commentaries into two periods, marked by the arrival of Ramban. The crucial divide, for Ta-Shma, is the
incorporation of tosafist literature into Spanish Talmudic commentaries, which begins with Ramban’s Hiddushim:
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370 0ded Yisraeli, Intellectual Biography, p. 58.
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There is little doubt, then, of the profound influence of the tosafists and their jurisprudence on Ramban.

At the same time, there is also widespread recognition that Ramban’s jurisprudence was novel and that
Ramban’s genre of hiddushim literature was distinct from the tosafist style. Some scholars see Ramban’s
Hiddushim and his distinct jurisprudence as the dawn of a new period and genre of halakhic literature.
Isadore Twersky, for example, sees Ramban as the founder of the distinct genre of hiddushim literature.
Twersky writes that “[Ramban’s] hiddushim are... the beginning of a great chain of such literary

compositions (Rashba, Ritva, Ran, etc.).”37!

Ta-Shma also sees Ramban as the founder of the hiddushim genre. According to Ta-Shma, this distinctive
genre of hiddushim, founded by Ramban and born out of his beit midrash, constituted a new stage of

talmudic interpretation:372
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Oded Yisraeli also emphasizes that Ramban’s Hiddushim heralded a new style of talmudic analysis:3”3

87 Twersky, “Introduction,” in Twersky (ed.) Rabbi Moses Nahmanides (Ramban): Explorations in His Religious and
Literary Virtuosity, (Harvard, 1983) p. 5.
On this point, Twersky remains consistent in characterizing Rabad’s works on the Talmud as commentaries, not
hiddushim. See Twersky, Rabad of Posquieres: A Twelfth Century Talmudist (Philadelphia, 1980), p. 82: “[Rabad’s
work on Bava Kamma] is clearly a commentary and not a series of novellae like those of Nahmanides, Rashbah, or
T. Yomtob b. Abraham (Ritva).” Thus, Ramban’s novellae are the first of the hiddushim genre. It was Ramban who
founded this style of talmudic analysis.
372 Ta-Shma, Talmudic Commentary Volume Two, p. 35. See also S. Yahalom, Between Gerona and Narbonne:
Nahmanides’ Literary Sources (Hebrew; Jerusalem 2012), p. 5:
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373 0ded Yisraeli, Intellectual Biography, p. 54.
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We are thus confronted with opposing characterizations of Ramban’s halakhic jurisprudence. On the
one hand, Ramban is portrayed as a practitioner of tosafist dialectic. On the other hand, Ramban is

portrayed as the founder of a new method and school of talmudic analysis.

This chapter, together with chapter five, seeks to accomplish two related goals. The primary goal is to
characterize Ramban’s distinctive method of talmudic analysis. Different medieval scholars are
associated with different styles and methods of talmudic commentary and analysis. For example, Rashi
is seen as the talmudic commentator par excellence. Rambam is perceived as the master codifier and
classifier of talmudic law. And the tosafists are recognized for their distinctive method of dialectic. The
primary goal of this chapter and the next is to characterize the distinctive features and method of

Ramban’s jurisprudence.

The second goal is to compare Ramban’s method with tosafist dialectic. As we shall see, contemporary
Ramban scholarship portrays Ramban as someone who “developed” and “advanced” the tosafist
method. This reflects the trend in the scholarly literature, promoted and defended by Unna,
Soloveitchik, Ta-Shma, and others, which | surveyed above, to view Ramban as a practitioner of tosafist
dialectic, albeit a more sophisticated version of it. The scholarly literature widely agrees that Ramban
advanced the tosafist method in some way, but none of these scholars has offered a precise

characterization of how Ramban advanced it.

The scholarly literature, as will be documented below, leaves us with incomplete and imprecise

characterizations of what distinguishes Ramban’s jurisprudence from tosafist dialectic. We are told that

VNS g u

Ramban’s dialectic is “sharper”, “crisper”, “more sophisticated” or “more lega

|II

But these formulations

are not truly helpful because the literature does not provide concrete examples or explain what these
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terms are meant to convey. In the next chapter, | will provide eleven perspicuous examples of Ramban’s
halakhic reasoning and will contrast Ramban’s analysis with that of the tosafists. By doing so, these
chapters attempt to explicate the sense in which Ramban’s legal thought is to be distinguished from that

of the tosafists.

| will conclude that the widely accepted portrayal of Ramban in the scholarly literature is inaccurate. The
literature portrays Ramban as a practitioner of tosafist dialectic--again, a more sophisticated version of
it, but a version of it nonetheless. | shall argue, after characterizing tosafist dialectic and then carefully
characterizing Ramban’s method and supporting that characterization through examples drawn from
Ramban’s halakhic writings, that Ramban’s method is best characterized as conceptualism, which is
actually quite distinct from tosafist dialectic. If my analysis is correct, these chapters are an important

corrective to the regnant understanding of Ramban’s halakhic jurisprudence.

This chapter unfolds as follows. In the following section, | survey the portrayal of Ramban as a
practitioner of tosafist dialectic and as someone who developed and advanced the tosafist method.
Next, | characterize tosafist dialectic in order to set the groundwork for comparing Ramban’s method
with that of the tosafists. | will then contend that Ramban’s method is best characterized as a form of
conceptualism and devote a section to defining and characterizing conceptualism as a method of
talmudic analysis. Here | draw on characterizations of conceptualism associated with the nineteenth
century Lithuanian school. To motivate the relationship between Ramban’s jurisprudence and the
conceptual method, | appeal to observations made by Soloveitchik and Ta-Shma, who have noted
affinities between Ramban’s method and this later school of conceptualism in the period of the
aharonim. These scholars have even posited a causal influence of Ramban’s halakhic jurisprudence and

Hiddushim in bringing about the conceptual revolution of the nineteenth century.
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Ramban’s Advancement of the Tosafist Method

A number of contemporary scholars have noticed that Ramban developed and furthered the method of
the tosafists. Haym Soloveitchik, for example, characterizes Ramban and his school as the next stage of
tosafist dialectic. According to Soloveitchik, it was in Ramban’s school that tosafist dialectic received its

most “sophisticated” expression:

“Nahmanides’ school was the natural offshoot—indeed, the second stage of the tosafist
movement. The true intellectual successors of Rabbenu Tam and Ri of Dampierre were... the
great halakhists of Catalonia. Indeed, in Ritva’s writings, the Franco-German dialectic received

its most literate and sophisticated expression.”3’*

Elsewhere, Soloveitchik writes:3”
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And more recently, Soloveitchik has written:37®

3r4 Haym Soloveitchik, Collected Essays | (Oxford, 2013), p. 32.

375 Haym Soloveitchik, “Hadpasat Sefarim ve-ha-Historiyah Shel ha-Halakhah” (Hebrew), Bar llan 30-31 (5766), p.
321.

376 Haym Soloveitchik, “Beit Ha-Behirah Le-R. Menahem Ha-Meiri ve-Goralo”, in Asufah Le-Yosef (Jerusalem 5774),
p. 258.

In this passage, Soloveitchik appears to exclude Ramban himself from this phenomenon. He writes:
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These formulations suggest that Ramban’s method is best characterized as a more literate and

sophisticated expression of tosafist dialectic.

Ta-Shma offers a similar observation about the relationship between Ramban’s Hiddushim and tosafist

dialectic.3”” He characterizes Ramban’s Hiddushim as

“a direct continuation--a kind of sophisticated advancement--of the tosafist method that

preceded it...”378

Halbertal also writes that Ramban developed and advanced the method of the tosafists:3”°

“Nahmanides, living in the thirteenth century, carried the same toolkit as the twelfth-century
halakhists; the lenses of his microscope and telescope had no less a polish than those of his
predecessors. His tools of conceptual analysis did not fall short of those of Rabbeinu Tam or
Ra’avad, whose modes of analysis and thinking profoundly influenced him. Like them, he also

had colossal command over the range of halakhic sources, which allowed him to adopt the

Soloveitchik does not provide criteria for what he considers “discernable (nikar)”, but this is a surprising statement,
and in my view it is incorrect. A student of Ramban’s Talmudic writings will readily discern this dimension of
Ramban’s work.
377 |srael Ta-Shma, Talmudic Commentary Part Two, p. 39.
378 Ta-Shma, Talmudic Commentary Part Two, p. 35:
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379 Moshe Halbertal, Nahmanides (2020), pp. 68-69.
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synoptic approach that he inherited from his Tosafist predecessors. He even sharpened those
instruments, whetting them to perfection. Nahmanides novellae constitute, therefore, a clear

and impressive continuation of the great change that occurred in the twelfth century.”

Most recently, Oded Yisraeli has characterized Ramban as simply expanding the scope of the kind of
analysis that Tosafot employ on the Talmud and Rashi, by applying it to study Tosafot’s commentary

itself. For Yisraeli, Ramban is a “Tosafot to Tosafot”:3%
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As this survey shows, the scholarly literature is in agreement about two general claims regarding
Ramban’s Hiddushim: first, that Ramban was a practitioner of tosafist dialectic and, second, that

Ramban advanced and further developed their method.

Although these scholars describe Ramban as advancing and developing the tosafist method, they
provide no insight into how and in what sense he did so. They do not characterize what is distinctive of
Ramban’s method. Nor do they provide examples that compare Ramban’s method to that of his tosafist
predecessors. They provide no answer to the following questions: What is distinctive about Ramban’s
talmudic analysis? How should we characterize Ramban’s method? How does Ramban’s method differ
from that of the tosafists? In what sense did Ramban develop the tosafists’ method? The literature

sheds little light on these important questions.

380 yisraeli, Intellectual Biography, pp. 58- 59.



184

Yahalom and Yisraeli on Ramban’s Method Compared to the Tosafot

Like the scholars cited above, Shalem Yahalom concludes that “Nahmanides refined the distinction
drawing ability of the French Sages.”3! However, unlike the scholars surveyed above, Yahalom attempts
to explicate the sense in which Ramban’s method differs from that of the tosafists, and he provides

specific examples to document his conclusion.

According to Yahalom, the tosafists used the distinction between biblical rules and rabbinic enactments
to resolve talmudic contradictions. When faced with a contradiction, Yahalom claims, the tosafists were
able to explain away one of the passages as an ad hoc rabbinic enactment while maintaining that the

other passage (or passages) reflects the unadulterated biblical rule.?® Yahalom writes:

“[The tosafists] viewed the Talmud in its entirety as a single, integrated text and developed
principles intended to reconcile contradictory passages. In many instances this ideal collapsed in
the confrontation with a recalcitrant passage, the details of which could not be squared with
contrived, mandatory rules. In dealing with the phenomenon of incongruity, the Baalei Ha-
Tosafot developed the well known distinction between de’orayta and de’rabbanan. The
category of din torah therefore reflected the general rule, whereas exceptions to the rule were

the result of a specific decree enacted by the sages of the Oral Law.“383

381 Shalem Yahalom “De’orayta and Derabanan: The Standing of the Creative Personality in Nahmanides’
Jurisprudence,” Hispania Judaica 6 (2008), p. 53.

382 For a good example of this phenomenon, see my discussion in chapter five of Tosafot Pesachim 4b s.v. mi-
de’oraita.

383 Shalem Yahalom “De’orayta and De’rabanan: The Standing of the Creative Personality in Nahmanides’

Jurisprudence,” Hispania Judaica 6 (2008), p. 53.
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Yahalom’s thesis is that whereas the tosafists, when confronted with a contradiction between talmudic
passages, would explain away one passage as a rabbinic enactment, Ramban labored to preserve both

passages on a biblical level:

“The result [of Ramban’s analysis] was the inclusion of certain cases within the fundamental
(de’orayta) category, instead of being defined as exceptional cases of rabbinic origin, as per the

Baalei Ha-Tosafot.”38

Yahalom’s conclusion that, compared to the tosafists, Ramban attempts to maintain a wide set of
de’oraita principles in the Talmud does appear to be a general trend in Ramban’s thought. Indeed, it
appears to hold especially true regarding his commentary on the Torah and the Hassagot to Sefer ha-
Mitzvot.3® Yet, notwithstanding the importance of the phenomenon that Yahalom documents, it does
not describe a method of talmudic analysis. Rather, it describes an interpretive tendency or preference
of Ramban, a preference for interpretations that preserve the de’oraita status of talmudic rules. Later in
this chapter, | will develop a different explanation of what distinguishes Ramban’s jurisprudence from
the tosafists’ as it pertains to his method rather than to his desire to maintain the biblical legal status of

the regulations in question.3&

384 |bid.

385 Eor some interesting examples from the commentary on the Torah, see my discussion below in chapter six. See
also Ramban’s Hassagot, shoresh 2. For examples from Ramban’s Hiddushim, see Hiddushim, Pesachim 4b
(regarding bittul); and Hiddushim, Yevamot 46b (regarding conversion of geirim nowadays).

386 Consider the rivaling candidates for methods: commentary (explication of the text), associated with Rashi;
dialectic, associated with the tosafists; codification of law, associated with Rambam; pilpul, associated with the
early aharonim; conceptualism, associated with the nineteenth century Lithuanian school. The tendency to
interpret rules as biblical or rabbinic addresses a different type of issue. It is a preference for a particular legal

outcome rather than a method of interpretation or a mode of analysis.
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Oded Yisraeli cites Yahlom’s conclusion on what distinguishes Ramban’s approach from the tosafists’. He

formulates Yahalom’s conclusion as follows:38”
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Taken by itself, Yisraeli’s formulation suggests that Ramban’s jurisprudence differed from the tosafists’
in preferring “fundamental legal distinctions.” Whereas the tosafists offered “technical solutions” to
talmudic difficulties, Ramban sought to provide “fundamental legal distinctions.” Understood this way,
Yisraeli’s formulation supplies important content to the literature noting that Ramban developed and
advanced the method of the tosafists. Yisraeli’s formulation suggests that the difference should be
understood in terms of “technical solutions” versus “fundamental legal distinctions:” The tosafists
engaged in the former, while Ramban engaged in the latter. This is an important formulation, though
Yisraeli does not offer any examples to explicate what he means by technical solutions versus
fundamental distinctions. Nor does he provide further insight or explanation to give content to or to

flesh out this distinction.

Moreover Yisraeli, in this formulation, is summarizing Yahalom’s conclusion which, as we saw, actually
offers a very different conclusion from the one that Yisraeli states. Yahalom argued that Ramban

preferred to interpret talmudic rules as biblical in nature rather than rabbinic.3® But even if we take

387 0ded Yisraeli, Intellectual Biography, p. 58.

388 Since Yisraeli is citing Yahalom’s conclusion, and since Yahalom uses the term “fundamental” to pick out the
category of de’oraita, it seems that Yisraeli’s formulation should be taken to mean “Ramban prefers distinctions
that interpret rules as legally fundamental (i.e. belonging to the category of de’oraita).” This is clearly Yahalom’s
conclusion and would bring Yisraeli’'s summary of it in line with Yahalom’s thesis.

The difficulty with Yisraeli’s formulation, given that it is summarizing Yahalom’s conclusion, is that it appears to

conflate two different propositions. The proposition that Yisraeli states (or at least the plain meaning of it) appears
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Yisraeli’s formulation on its own, how should we understand this distinction? What makes a distinction

“fundamental” versus “technical”?

to be about the types of distinctions that Ramban draws. But Yahalom’s conclusion actually only supports a (very
different) proposition about the desired result of offering certain legal distinctions.
The difference between the two propositions is evident in cases where preserving a rule as de’oraita actually
blocks an important, fundamental legal distinction from being drawn. For example--one from Yahalom’s own
analysis (see Yahalom, “De’orayta and De’rabanan”, pp. 56-57)--Ramban interprets the category of garmi (indirect
torts) as de’oraita. This results in the extension of a single de’oraita legal rule (tort liability) to cover a greater set of
cases (garmi cases as well). By contrast, the tosafist position, which interprets garmi as a rabbinic penalty to deter
certain types of activities--not a duty of repair for moral wrongdoing--actually requires a more fundamental legal
distinction to be drawn between different types of torts (deterrent-penalty types and moral accountability-repair
types) even though one set is rabbinic in nature.
A different way of putting this general point is that Yahalom’s analysis just stipulates that the de’oraita categories
are “fundamental” while the rabbinic categories are “ad hoc”. But this is puzzling. Oftentimes, from the
perspective of jurisprudence, a rabbinic category can be legally fundamental (e.g. garmi, muktzah, Purim,
Hanukkah). Further the proliferation of rabbinic categories can generate and require a richer framework of
fundamental legal distinctions (e.g. differences between Hanukkah candles and Shabbat candles; differences
between Megillah reading and Torah reading; differences between types of muktzah). So Yahalom’s mistake is to
conflate “legally fundamental” with de’oraita. Yisraeli’s summary of Yahalom’s conclusion appears to incorporate
this mistake by characterizing Yahalom’s finding as having demonstrated that Ramban prefers legally fundamental
distinctions.
Note the difference between Yahalom’s statement of his conclusion in the Hebrew part of his article and Yisraeli’s
summary of it. Yahalom writes (p. 54):
D210 DIN'TAN NI90INN V1w 0P DMINPYUN 07720 NNN 01201 NAIX N3N 7¥ NIN2NN 1712 NN 19 [|"ann]
22!
While Yisraeli writes (p. 58), citing Yahalom:
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The former discusses distinctions that allow for more rules to fall under the de’oraita category. The latter speaks of
legal distinctions that are more fundamental or more principled.
In the text above, | work with Yisraeli’s formulation as an independent formulation, and ignore the fact that it is
summarizing Yahalom’s conclusion. As an independent formulation, it comes closer to the thesis | propose later in

this chapter, and document in the next chapter, about Ramban’s conceptualism.
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Tosafist Dialectic

The distinctive features of Ramban’s method can be discerned by carefully contrasting Ramban’s
method with that of his tosafist predecessors. The tosafists employed the method of dialectic, similar to
the method employed by the scholastics.?® The tosafists scoured the Talmud for parallel discussions and
passages, collated all the discussions on a given topic, noted any contradiction between the different
passages, and resolved the contradictions by distinguishing between the cases under discussion.3*° As
Urbach and Soloveitchik have emphasized, the tosafists sought to harmonize the different passages of
the Talmud and to render them consistent with each other.3°! They set out to “resolve contradictions
and solve problems” by distinguishing between the different cases under discussion.3*? The “premise of

dialectic is... that... the Talmud in its totality is a harmonious whole.” 3%

In a concise passage, Soloveitchik describes dialectic as follows:3%
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Characteristic of this method is Rabbenu Tam’s bold assertion that even “when the Talmud rules ‘liable’

in one place and ‘exempt’ in another place, we [can] resolve them elegantly.”3%® In other words, even if

389 5ee Urbach, The Tosdfists, pp. 744-752.
390 Haym Soloveitchik, Collected Essays I, pp. 5- 7, 19.
391 Urbach, The Tosdfists, p. 741; Soloveitchik, Collected Essays I, p. 5.
392 Urbach, The Tosdfists, p. 752, describes the tosafists as being interested in:
QWP PI7'o1 NNMD 2w
393 Soloveitchik, Collected Essays I, p. 5.
394 Haym Soloveitchik, Wine in Ashkenaz in the Middle Ages (Jerusalem, 2008), p. 116.

395 see Urbach, The Tosdfists, p. 741.
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the Talmud flatly contradicts itself, Rabbenu Tam saw himself as capable of resolving the contradiction.
R. Shlomo Luria’s characterization of the tosafists captures this idea as well. He describes the tosafists’
accomplishment as having brought together the different parts of the Talmud and forming it into a
single, unified and coherent surface. This formulation captures the tosafist project of collation and

reconciliation.3%®

Because the tosafist method focused on resolving contradictions in order to render the Talmud
consistent, there is no pattern, certainly no ongoing rule, about how the tosafists reconciled these
contradictions. Indeed, the tosafists employed a whole battery of tools to distinguish between talmudic
cases. In some instances, they argue that passage A operates under the ruling of sage X, while passage B
operates under the ruling of sage Y. In other cases, the tosafists distinguish between the facts of case A
and the facts of case B (ukimta). In other cases the tosafists will offer a textual emendation to one

passage in order to render it consistent with others.

The important point is that the tosafists’ method emphasized reconciliation and harmonization, not the
manner or content of the resolution. It is the fact of harmonization that matters, not the method or
doctrinal content of the particular resolution. As Urbach notes, the tosafists did not seek to innovate or
articulate fundamental or systematic legal principles.®®” Their goal was to resolve contradictions--to

smooth out the wrinkles and knots in the system. For this reason, the tosafists employ a wide range of

396 yam Shel Shlomo, Introduction Hulin II:
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397 Urbach, The Tosdfists, p. 743:
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techniques to resolve contradictions--distinguishing between authorities, offering an ukimta to
distinguish the facts of the cases in question, textual emendations, etc.--without a clear preferred
approach for one method over another. In many instances, the tosafists offer a distinction, without even
explaining why the distinction should be legally or conceptually relevant to explaining the different
rulings in the cases.3® This is consistent with the characterizations of the tosafist method above offered
by Urbach and Soloveitchik. It is the fact of harmonization that matters, not the legal principles or

explanations that emerge from such distinctions.

Soloveitchik’s formulation captures this phenomenon:3%°
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And most recently, Soloveitchik writes:*%°
“The Tosafist approach is that of scholastic dialectics. One collates all the relevant texts on a
given subject, takes note of the contradictions, and seeks to resolve them by making a
distinction. One can almost always distinguish between two cases, and so pointing to a factual

distinction is but half a solution. One must then show that this difference of fact is of legal

398 See, for example, Tosafot Sanhedrin 3b s.v. Dinei Mamonot; Tosafot Bava Metzia 81b s.v. ve-Ha; and Tosafot
Bava Metzia 99a s.v. de-Lo, discussed below in Chapter 5, example D.

Note also Soloveitchik’s point that Ramban’s school offered answers that are often more “logical” than Tosafot’s.
See Haym Soloveitchik, “Hadpasat Sefarim ve-ha-Historiyah Shel ha-Halakhah” (Hebrew), Bar llan 30-31 (5766),

321, noting that Ramban’s answers are often
JI90INAY D'XNMN [N INI' D10

This stems from the fact that the tosafists sometimes offer distinctions without explaining why the distinction
should matter legally and without providing any underlying rationale for the distinction.

399 Haym Soloveitchik, “Beit Ha-Behirah Le-R. Menahem Ha-Meiri ve-Goralo”, in Asufah Le-Yosef, p. 258.
400 Haym Soloveitchik, “The Riddle of Meiri’s Recent Popularity”, Collected Essays Il (2021), p. 400.
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significance. Rabbenu Tam and Ri rarely explain the legal significance of their distinctions. They
are content to simply state the factual difference... They leave the task of investing these

distinctions with legal significance to their successors.”

Ramban’s Conceptual Approach

In this section, | shall argue that Ramban’s method is distinguished from tosafist dialectic by its
consistent and systematic pursuit of conceptual and fundamental legal distinctions. Whereas the
tosafists focused on distinctions, tout court, Ramban systematically pursued a particular type of
distinction: conceptual distinctions that a) articulate fundamental legal concepts and principles and b)
that distinguish these concepts from each other by drawing fine-grained distinctions between them. It is
this feature of Ramban’s method that distinguishes it from the tosafists’ method, and it is in this sense
that it can be said that Ramban’s method “advanced” that of the tosafists. | shall contend that Ramban’s
method is therefore best characterized as conceptualism. In chapter five | offer eleven examples of
Ramban’s conceptualism that illustrate how Ramban’s method contrasts with tosafist dialectic. That
analysis will demonstrate that it is inaccurate to portray Ramban’s method simply as a form of dialectic.
Ramban’s conceptualism stands out as its own genre of halakhic jurisprudence. The scholarly literature
which portrays Ramban as working within tosafist parameters continues to do so only because it has yet

to offer a clear study or characterization of Ramban’s method.

There is a further sense in which Ramban’s method should be distinguished from tosafist dialectic. As
the brief survey of dialectic makes clear, one of the key features of the dialectic is the scouring of the
Talmud for parallel passages in search of contradictions. In Soloveitchik’s three-stage description of
dialectic--collatio, contradictio, distinctio--the first two stages are conspicuously absent from Ramban’s
Hiddushim. There is little evidence to suggest that Ramban was actively engaged in scouring the Talmud

for fresh contradictions. In general, Ramban uses the problems and contradictions discovered by the
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tosafists to offer his own solutions and conceptual distinctions. By contrast, the tosafists were actively

engaged in collating talmudic passages in search of discovering contradictions.*%!

Conceptualism, as a method of talmudic analysis, is usually associated with the later scholars of the
aharonim, especially the nineteenth century Lithuanian school founded by R. Chaim Soloveitchik. To a
lesser extent, conceptualism is sometimes associated with earlier aharonim with a conceptualist bent,
such as R. Aryeh Leib Heller, the author of the Ketzot ha-Hoshen, and R. Yaakov Lorberbaum, the author
of the Netivot ha-Mishpat. At times, it is associated with even earlier aharonim such as R. Yaakov
Yeshoshua Falk, author of the Pnei Yehoshua, R. Ezekiel Landau, author of the Noda Bi-Yehudah, and R.

Yonatan Eybeschutz, author of the Tumim.#0?

Nevertheless, several scholars have noted the affinity between Ramban’s method of talmudic analysis
and that of these aharonim. Before we can identify the conceptualist method in Ramban’s Hiddushim,
we must identify and define the salient features of conceptualism. Only then can we ask whether

Ramban’s halakhic writings exemplify the conceptual approach.

What is Conceptualism?

What characterizes the conceptual method of talmudic analysis? What are the salient features of
conceptualism? As | use the term in this chapter, conceptualism is a method of talmudic analysis with

two salient features. First, the conceptual method focuses on articulating and characterizing the

407 Note R. Menachem ibn Zerah'’s description of Ri’s academy, cited in Urbach, The Tosafists, pp. 251-252:
™I? N K7W XN20N 1TA2 TNK 72 TA17 n'D D2, TN NN N2200 Univ RN 0NN TX 73w,0'21 '0 1197 0l i
NN2ANIY TU NTAN NNIND DN ' XINAN 72 0712 2 D' NN R7W D220 NN 12120 TR N R2109 20 DTN Enan
..129INX 2V [N 2w, TN DIPRA QN0 IN 19N INIY,RIIMK IX XN IRNAIEND70 221,81022W N0 72
This description clearly captures the tosafists’ enterprise of comparing parallel talmudic discussions in search of
contradictions. Ramban’s academy could not be described as such.

402 a6 the discussion of Ta-Shma and Soloveitchik below.
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fundamental legal concepts, categories, and principles of the system of Jewish law. Thus, the conceptual
method is less interested in how a legal rule gets applied to a given case. It is not interested in resolving
contradictions per se--just for the sake of minimizing contradictions or harmonizing the corpus of law. It
is primarily interested in ferreting out the fundamental concepts and principles of law that are often

obscured by the Talmud’s focus on rules, applications, and case law discussions.*®

Second, the conceptual method employs fine-grained, nuanced conceptual distinctions (i.e. fine-grained
distinctions between different concepts or types of concepts) to distinguish between different legal-

talmudic principles. Conceptual distinctions do not distinguish between cases by distinguishing between
the facts of case A and the facts of case B. Nor do they distinguish between cases by suggesting that case
A follows the view of sage X and case B sage Y. Conceptual distinctions distinguish conceptually between
the cases by showing that different legal concepts are at work in the different cases. Although two cases
may appear similar on their surface, they can be distinguished by a careful analysis of the underlying

concepts at work in each case.**

403 Note Normon Solomon’s characterization of conceptualism as distinct from pilpul, in Normon Solomon, The

Analytic Movement: Hayyim Soloveitchik and His Circle” (University of South Florida Press, 1993), p. 105:
“[In] the non-Analytic [i.e. non-conceptualist] trend... contradictions are typically resolved by showing
some difference in the circumstances to which each text applies. Every account of pilpul is replete with
examples of this method... Amongst its most outstanding exponents we may mention Arye Lob ben Asher
(d. 1785), author of Sha’agat Aryeh. For all his brilliance and ingenuity, the conceptualism characteristic of
the Analysts is lacking in his thought. Even where he actually discusses a concept..., he carefully examines
the circumstances and conditions under which the concept is applied by the great authorities who
preceded him, but makes no attempt to analyse the concept itself apart from such considerations.”

404 This is why some writers characterize the conceptual method by its tendency to demonstrate that where

others perceive a problem that needs to be solved, the conceptualist method can establish that “there never was a

problem in the first place.” See for example, R. Aharon Lichtenstein “The Conceptual Approach to Talmud Torah”

in Lomdus R. Yosef Blau (ed.) Lomdus, (New York 2006), p. 18, discussed below:
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The First Dimension of Conceptualism: Fundamental Legal Concepts

Scholars addressing the classic modern expressions of the conceptual method have drawn attention to
both of these aspects of that method. In this section, | will show that my above characterization of
conceptualism fits comfortably with characterizations of conceptualism in the literature. Regarding the
first component of conceptualism--its emphasis on discovering the fundamental legal concepts and

principles underlying the talmudic discussion--R. Yitzchak Adler writes:*%

“The conceptualist’s initial and instinctive thrust is in yet another direction. He will strive, wherever

possible, to disarm the contradiction by portraying it as illusory. Even when affirmative and negative

statements are diametrically opposed, the propositions need not be contradictory. They may refer,
respectively, to different halakhic areas, each of which has its own set of definitions. Even when the

nomenclature is identical, the terms may vary, depending on context.”

For a vivid example of this in Ramban’s Hiddushim, see the discussion below in Chapter 5, example H (Ramban
Hullin 2b), where after documenting Tosafot’s question and answer, Ramban proceeds to offer a conceptual
distinction defusing the very basis for Tosafot’s question. Ramban declares that, given his answer, the question is

illusory:

D172 NN I'N
See also Ramban, Hiddushim Shabbat 5a, where after citing Tosafot’s opinion, Ramban declares:
1722 N'WI DN P 'RY INIR 1IN
See as well Ta-Shma's astute observation, Talmudic Commentary Part Two, pp. 46-47:
LININDANN [9INAD 1112 D21V, NN WTNY 'D'WIT'N"7 NI90INN V1 %2 DNMINAD0 |'AY 27a0N NIvAwNY? ["anin 2w TN
NIP'UN RPN 1205792 N'WIp DNYWID IR 'RY ININ IRI':DNNINA0 NNIYY INTAY NN A'ND RINY VY1 ,NIANp 0'Ny?
NINW DIWN ,NTIOM NYIPN 21012 NIX,'YN' TIV 12 RN R ["2070 ...]MVUN 78 NPy IR NN [9IND DI9NY? w1 ,8XNH
I 9720 NINNND TAIVA 010N [N'VUN 7Y NWTN N0'an T'nun
405 R_ Yitzchak Adler, Lomdus: A Substructural Analysis (New York, 1989) p. vii. Note how Adler’s formulation of the
method’s goal “to expose latent and camouflaged legal principles” is almost identical to Ramban’s formulations,
discussed above in chapter two, in his introduction to his various works where he refers to the goal of talmud
study as “to detect all the hidden [laws], and to reveal all the secrets [of the Talmud]” (Introduction to Tashlum
Halakhot) and “to bring to light all the hidden [rulings], and to [be able] to make known the wisdom shut [inside

it]” (Introduction to Milhamot).
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“The conceptual approach... lomdus... is based on the idea that Talmudic statements are often
reflections of fundamental legal concepts... The most complete form of comprehension of these
statements is possible only upon discovery of their substructural elements. The conceptual
approach views every Talmudic statement with the intent of discovering its substructural
framework. It probes every line of the Talmudic tradition attempting to expose latent and

camouflaged legal principles.”

Similarly, R. Aharon Lichtenstein explains: “The conceptual approach... is overwhelmingly tilted toward
fundamentals... The conceptualist strives... to grasp the essential character of a particular element and...

classify it.”40®

Chaim Saiman notes that practitioners of the conceptual school believe that

“numerous and minute [legal] technicalities reflect an underlying coherent system of conceptual
legal principles. The goal of classical legal analysis thus revolved around exploration and
definition of these basic legal categories... The analysts moved away from the Talmud’s

meandering narration, focusing instead on the concepts embedded within each passage.”*"’

R. Michael Rosensweig further observes that the conceptualist approaches talmudic problems with an

eye towards formulating and characterizing fundamental legal principles:

“[Conceptualists] seize the opportunity provided by problematic positions... to dramatically

reassess the character and scope of basic halakhic doctrines..... R. Hayyim’s clarification of a

406 R. Aharon Lichtenstein, “The Conceptual Approach to Torah Learning: The Method and Its Prospects,” in Yosef
Blau (ed.) niTni%: The Conceptual Approach to Jewish Learning (New York, 2006), p. 9.
407 Chaim Saiman, “Legal Theology: The Turn to Conceptualism in Nineteenth-Century Jewish Law”, Journal of Law

and Religion Vol 21 (2006), pp. 41, 71.
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difficult Rambam entails a reexamination and reformulation of halakhic definitions that

significantly transcend the difficulty that engendered his analysis.”*%®

Thus, the dialectician (such as the tosafist) and the conceptualist approach talmudic contradictions with
different goals in mind. The dialectician approaches contradictions with an eye toward resolving them.
His goal is to harmonize the corpus of law by minimizing contradictions within the corpus. The
conceptualist approaches the same contradictions with an eye toward clarifying, characterizing, and

classifying basic halakhic doctrines.

R. Aharon Lichtenstein emphasizes this dimension of conceptualism and contrasts it with other methods
of talmud study. Conceptualism (unlike tosafist dialectic) is characterized by the type of legal

interpretations it pursues:

“The theoretical bias of the conceptual approach is reflected not only in the question it poses
and emphasizes but in the interpretation it prefers... [It prefers] to explain detail or controversy
about detail, in terms of an ideational construct rather than with reference to factual or
technical factors... The conceptual approach... is inherently oriented to dealing with primary

issues...”40°

[In general] contradictions between two authoritative texts can be resolved in several ways. One
possibility is the emendation... A second is the acknowledgement that the conflict is

irreconcilable, but that both sources can be sustained by ascription to different persons or

408 R Michael Rosensweig, “Reflections on the Conceptual Approach to Talmud Torah,” in Yosef Blau (ed.), nimi9:
The Conceptual Approach to Jewish Learning (New York 2006), pp. 193-194.

409 ichtenstein, “The Conceptual Approach,” p. 12.
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traditions. The third is the neutralization of one or the other text by confining it to a given

case....

“[Yet these approaches do not relate to] the world of ideas. Hence the conceptualist’s initial and
instinctive thrust is in yet another direction. He will strive, wherever possible, to disarm the
contradiction by portraying it as illusory. Even when affirmative and negative statements are
diametrically opposed, the propositions need not be contradictory. They may refer, respectively,
to different halakhic areas, each of which has its own set of definitions. Even when the

nomenclature is identical, the terms may vary, depending on context.”°

As R. Lichtenstein notes, the conceptualist approaches contradictions with an eye toward probing the

conceptual categories and principles underlying the different talmudic passages:

“The quest for resolution serves as a powerful catalyst for renewed examination and deeper
probing of halakhic material; its upshot is frequently a revised and more precise understanding

of the basic categories.”*!

The Second Dimension of Conceptualism: Fine-Grained Distinctions Between Concepts

Scholars have also drawn attention to the second component of conceptualism: the employment of

novel fine-grained conceptual distinctions--introducing a set of concepts and distinctions that do not

410 |ichtenstein, “The Conceptual Approach”, p. 18.
411 Lichtenstein, ibid, p. 17.
See also Saiman, Halakhah: the Rabbinic Idea of Law (Princeton, 2018), p. 203:

“These [conceptual] inquiries not only clarify talmudic conundrums but speak to foundational concepts

like ownership, property rights, tort liability, marriage and divorce, the obligation of giving charity, the
prohibition on charging interest, liability for intentional bodily harm, fasting, and prayer. In the Brisker’s
hand, myriads of halakhic details that are neither intuitive nor relevant are recast as meaningful indicators

of halakhah’s conceptual structure.
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appear explicitly in the talmudic discussion--in order to distinguish between different types of legal
concepts and principles. For example, whereas the Talmud speaks of a duty to expunge (/le-hashbit)
leavened bread before Passover, the conceptualist distinguishes between two distinct conceptions of
the duty: between a duty in personam (to rid oneself of such bread) and the duty in rem (that the bread
be destroyed). The conceptualist introduces this distinction even though the Talmud does not explicitly
take up the in personam/in rem distinction in that context. Likewise, whereas the Talmud speaks of act-
obligations, the conceptualist is interested in distinguishing between act-obligations whose legal
significance resides in its consequence and act-obligations whose legal significance inheres in the
performance of the act. Similarly, whereas the Talmud speaks of testimony but does not explicitly
distinguish between different functions of testimony, the conceptualist is interested in distinguishing
between testimony that is constitutive of some legal effect (edei kiyum) and testimony that is merely

evidentiary of some event having taken place (edei berur).**?

In all of these cases, the conceptualist introduces a richer conceptual framework of ideas than that

which is explicit or manifest in the talmudic discussion.*®® As Lichtenstein explains,

“the conceptual approach finds expression in the cutting of new keys--some analogous to
existing ones and extrapolated by transference, others perhaps wholly novel. These... enter the

world of learning and enrich its vocabulary....**

Similarly, Yitzchak Adler:

412 For some of these examples, see Hiddushei Rabbenu Hayyim ha-Levi al ha-Rambam, Hilkhot Hametz and
Hilkhot Yibbum, respectively.

413 For further types and examples of the conceptualist school’s fine-grained conceptual distinctions, see Adler’s
Lomdus: A Substructural Analysis of Conceptual Talmudic Thought; Saiman’s Legal Theology, pp. 53 - 62; Normon
Solomon, The Analytical Movement, pp. 117-197.

414 Lichtenstein, “The Conceptual Approach,” p. 16.
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“This method, in order to successfully compare and contrast fundamental issues requires
accurate definitional terminology and precise schemes of classifications. Such definitional

precision and classificatory accuracy are the hallmarks of this method.” 4

And Saiman notes that the conceptualist method is typified by

“introducing a distinction--often structured as a two-sided query--that refines the traditional
understanding of the legal rule under review. The query often demonstrates that the rule is in
fact comprised of two or more elemental components, or that there are two ways to

understand the mechanism through which the legal rule is said to “work”.”41®

Shai Wozner also emphasizes this aspect of conceptualism:*Y’

W 102280 NININ NIVXAND ...017ITIN DAYINN 7V 'D'2I8 NINNA NTNIM NIA'WN ARN .. 108N NN
D'INWN 2% N'DAWNN NN Y IN AWINN 2W D'NINND NITI0W |'2,7907 3p'win 112 ThI?N TNan DRwinn
N270 %Y DMNO D'TAN 'D'2IRN NINKIN NIYXYARD D'AWN] D'NY7...02700 NITIO! NI TR TANY T2 ... 0D"RIN
DNKY DIPNA "D W 12 'NANY ,70MN1AN 0N " 2 MM N IT.TAR TAN 71 N7 Y'Y R (IWK] DAY

12T %Y INMNK? 121TR DNNID NIA70 A 1ININN TN NNNAZY NININY AWAN NINDA DIWXAND LTAR PT IR

.12'DNIIAIN WD NN PITNA DN 7TANNY DRI D1IY]

415 adler, Lomdus, p. vii. The “definitional precision and classificatory accuracy” refers to the fine grained
conceptual categories and distinctions that are not explicitly present in the Talmud’s surface discussion. See the
many types of distinctions discussed in Adler’s work. In an “approbation” to Adler’s work, R. Michel Feinstein
expresses skepticism about the use of terms or concepts not explicit in the talmudic discussion. R. Feinstein writes:
N120N1 DMID'AN DAl NA70N [N, 0NXY NINN 2T 220 N2X YIND (A Iw2 NIYADAI1DMD1AY DN R 'RY ' WITNY?,002
JINN NN NINn 720 0RUn
416 saiman, “Legal Theology”, pp. 50-51.

417 Shai Wozner, Legal Thinking in the Lithuanian Yeshivoth (Hebrew; Magnes, 2016), pp. 48-49.
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We are now armed with a working characterization of conceptualism. Throughout this chapter and the
next, | take conceptualism as a method that emphasizes these two goals: (1) the articulation of the
fundamental legal concepts and principles of the legal system, and (2) the employment of fine-grained
conceptual distinctions to characterize halakhic ideas and rules and to distinguish them from each other.
To paraphrase R. Lichtenstein, the conceptual method is characterized by its pursuit of “[(a)]
fundamental conceptual categories and [its use of (b)] finely honed distinctions.”*!® These are the two
salient characteristics that identify the conceptualist method. It is with respect to these features that

Ramban’s method of talmudic analysis can be characterized as conceptualist.

Conceptualism and Nineteenth Century Conceptualism

Conceptualism as a method of talmudic analysis is generally associated with nineteenth century
Lithuanian Talmud study, and the above characterizations of conceptualism from Lichtenstein,
Rosensweig, Solomon, Saiman, and Wozner are primarily interested in characterizing that nineteenth
century movement. However, it would be a mistake to view conceptualism as a uniquely nineteenth
century phenomenon or even to limit it exclusively to the period of the aharonim. One important
consequence of my thesis that Ramban’s method is best characterized as conceptualist is that
conceptualism was very much alive in the period of the rishonim. Indeed, the above scholars
acknowledge that the conceptual method was not invented in nineteenth century Lithuania. The

conceptual approach can be traced back to the Talmud and rishonim.**°

418 | ichtenstein, “The Conceptual Approach”, p. 24.

419 Note, by way of analogy, Haym Soloveitchik’s observation about tosafist dialectic. This method wasn’t invented
by Tosafot. The Amoraim employ this method in analyzing the Mishnah. But the method was dormant for
hundreds of years until it was revived and employed systematically by the French tosafists. See Soloveitchik, Wine

in the Middle Ages, p. 117:
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Lichtenstein, for example, notes that

“the conceptual approach is no recent innovation. Its primary features are clearly present in
Hazal, recurrently manifest in Rishonim, and amply exemplified by many Ahronim who were
precursors of the Brisker tradition, with which the approach is now most familiarly

associated.”*%

And Normon Solomon acknowledges that “with the exception of certain linguistic peculiarities, none of

the distinguishing characteristics of the [Conceptual] School is unique to it.” 4%

Similarly Rosensweig:

“The conceptual method did not arise in a vacuum [in the nineteenth century], nor does it
represent any discontinuity in the unfolding of the mesorah.... The roots of this derekh are
clearly evident in countless Talmudic passages. In some tractates, like Keritot and Sanhedrin,
whole sections read like conceptual dialogue. Numerous trenchant examples of this mode of...

conceptual thought can be adduced from the literature of Rishonim... “4*

TINY %21 717712 LY NAIMNA NP'DPRTN . TINNA NNMDN 2V TAUY [IWNIN DN N2 RENPIDPIRTN NN RN K7 DN 1220
NILY NK VTNNY [IYRIN NN DN 1227 R, TINNA Y'Y NINTMON 2V DA D'TAI70 ITAY TINYNN NRMN TRA .. TINYNN % TNl
NIX NI'WILIMTIR NU'Y K7W NINIAALY719 K7 WIRY 9Pl 2127 NUITN NTINAN NN 2'U90 INMIRA N2 .0IWIY NpopoRTI
.N2%0n 1na
420 Lichtenstein, ibid, p. 23.
421 Normon Solomon, The Analytic Movement, p. 100.
422 R. Michael Rosensweig, “Reflections on the Conceptual Approach”, pp. 200-201. And note the following
anecdote, p. 201 therein: “When the Rav encountered a particularly sharp or profound conceptual development in

the Rishonim, he would sometimes comment with great excitement that its author was the forerunner of the

Brisker derekh.”
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Thus, although conceptualism is generally associated with particular schools of nineteenth century
Lithuanian talmudism, it is not limited to those schools. As Rosensweig remarks, “R. Hayyim did not
invent conceptual halakhic thinking. It was his systematic, sustained and disciplined [use of it], his

unique halakhic vocabulary.... that was innovative.”*?3

Shai Wozner’s careful synopsis of conceptualism supports this conclusion:**

DRIIYWRIN NAT TV NETI?NN NIAI0NA 'MNIT? M2200 N2 DX NTDYIR NN N29 0T 'K INRN IR
12'29% N'221 NWTN NUaIN ,NRT 2211 .02%01 1270 22 2w PITRn napn NNENMNTAN IR 1127 010NN ,0RNNNDI
TIN'22 DPI0'Y AN D'"NI70N DMIA'NNEDMINN I'N D'DYN MIRDYN NJ9NN'7 TV .AWTNN NIRD'7N ND'WA
,LINNN TINY NITINA D2 01022RN DTN TX? 1R OIRNIN 72'R1ETINYNN TN .N'DHIN DN NTIPAA YU NN
[I'VU .D1ITIN D'N2%0N DAYINN 2 'D'2I8N NINMA 272 127NN K7W 1220 1{p0Ial TN w19 qa inl

.. TIN'2 Mp'Wn 0'01] 2N 'a 2V 172pNNY [0, ND2IRN NTINAN K21, NNNKRD NITINAN XPHTY 12210 ...011Ib0MNA
NDIN7PWN 1N1A21 N2NIDOHD N2'NAN NAIDN NIIWIA7 DNINXAND 1Y IR TINNN TR IWTHn NNITwna

.10 DIITIN DAWINN 7V 'D'2I8N NINMIN NNATA NN N2 DMY7 ,NI90IMN '2u1 w1 Tinnn v

There is, then, widespread acknowledgement that conceptualism predates nineteenth century
Lithuania. What distinguishes the nineteenth century movement is its scope: with respect to the number
of practitioners as well as the manner in which it completely replaced competing methods to become

the sole or primary method of talmudic analysis.

In Ramban’s jurisprudence, conceptualism looms large as perhaps the most prominent method of
talmudic analysis that he employed. This is not to say that Ramban did not also employ other methods.

Whereas a work like R. Hayyim Soloveitchik’s novellae on Rambam is exclusively devoted to conceptual

423 |bid, p. 202.

424 shai Wozner, Legal Thinking in Lithuanian Yeshivoth, p. 49.
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analysis, Ramban’s talmudic Hiddushim employ conceptualism alongside other methods of analysis:
textual commentary, textual emendations on the basis of manuscripts, dialectic, and practical halakhic

rulings.

However, a careful study of Ramban’s Hiddushim demonstrates Ramban’s consistent and systematic use
of the conceptual method. Moreover, when we compare Ramban’s analysis on a given talmudic
discussion with that of his predecessors, it is Ramban’s conceptualism that stands out as unique against
the analysis of his predecessors. Ramban utilized the conceptual method in a more consistent and
fruitful manner than any of his halakhic predecessors. Through his conceptual method, Ramban
formulated hundreds if not thousands of novel legal distinctions and concepts throughout his halakhic

writings.

Likewise, when we consider the works of Ramban's students--particularly Rashba and Ritva--the aspect
of Ramban’s Hiddushim that gets refined and sharpened in their works is the conceptual dimension.**
Thus, if we are looking to capture Ramban’s distinctive contribution to talmudic analysis--where did
halakhah stand before Ramban and where did it stand after--it is conceptualism that stands out as
distinctively associated with Ramban’s jurisprudence and legacy. Conceptualism looms large in

Ramban’s Hiddushim both as a prominent and consistent form of analysis that he employs and as one of

425 On the refinement of Ramban’s insights through his disciples, see Haym Soloveitchik, “Beit Ha-Behirah Le-R.
Menahem Ha-Meiri ve-Goralo”, in Asufah le-Yosef, p. 258:
DNM2TA XU L"INN ND'Y NN ...0M'W DR T N0 KN NWTN ALY |"11,K"10M ,8"Aw1 1w TN X7 NI D'Nya
N IANKR 28N LIXDRY NIDIYWN NN YD1 NTNAN DN LINIK KDALY 101 X1 "2nT TTINNN 'XITN0MI |1V NT'R DY N7
]2IN 2172w T2 QN DMVAYT1 DN T DNMTIR 7Y NR'VIN D' "2 YW 1T
Na'vNi NN NIYAIT [AY XX TI0! [1'V1 [2IN2 NIZ9pN [N 0'waini,"NRn" I8 NINMy 0'2'1 nna ['an1 'ania v 0my?
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the most distinctive features of his Hiddushim when compared to the talmudic works of his

predecessors.

Ramban and Conceptualism

Before we turn to document Ramban’s conceptualism and to study specific examples of his
conceptualist method, | should like to draw attention to the scholarly literature that has already
observed a clear connection--both causal and substantive-stylistic--between Ramban’s method (and that

of his students and beit midrash) and the conceptualist method practiced by later aharonim.

Haym Soloveitchik has observed that the conceptualists of the aharonim--Pnei Yehoshua, Noda bi-
Yehudah, Tumim, Ketzot, Netivot--were influenced by Ramban’s method. He has also suggested that it
was the publication of Ramban’s Hiddushim in the eighteenth century that gave rise to this new era of

halakhic conceptualism. Soloveitchik writes:#2¢

VUIAN NNTN K72 01T .NI0NINTNAYNN X N7X 1V'9WN "2n10 2 1IwNT N1 NIV 2w 1200 DINN 1N
N D'MNDIN—INI' DYUXPINA R"20MN 'WITNA 0NN DINXNMN NN DMY7Y INIR OX N'72 nwIinn
IINWN NI R"IDMNN "DN1" 1K NILIYA 09'N2 .NI90INAY DNNMIN [N NI DM 98 0'Y9?i NnMNA
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426 Haym Soloveitchik, “Hadpasat Sefarim ve-ha-Historiyah Shel ha-Halakhah” (Hebrew), Bar llan 30-31 (5766),
321.
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According to Haym Soloveitchik, it was the method and style of Ramban’s beit midrash that influenced

and even ignited the turn to the conceptual method of Talmud study amongst the aharonim.*?’

More recently, Soloveitchik has called attention to the similarity in style between Ramban’s school and
the Lithuanian conceptual school, emphasizing the two dimensions of conceptualism that we outlined

earlier in the chapter:

N0IN N'ND'7N NWIN D) .N'DAWN NNUDLNAI NIDYN NN IN'YY? [MRTA] NA'wNn nuan "irR"aon ania

N7N8N DNATN 2 NINAN T 20 NID'Y 2w 11'UIN 2NN NN NI727 ,0'1T I DT 0N NINI7Y 0NAT ' ['NANY

S"DIWR"N NWIY ITN2100K ¥ N2Ipn wAIY NT.N1RID N'DaYN NL'Y TID'A 11220 '0awnin [1I'Vin 2V 1IN YT

428 |"991 N"2DMY NTNIMN DNAPI DNNATA NTAY20 NITINNN

Yisrael Ta-Shma offers a similar insight connecting Ramban’s method to the rise of conceptualism in the

period of the aharonim. He demonstrates that the decline of pilpul as the dominant method of talmudic

427 Note especially:

.N2%7N2 wWIN [TV NNNAa "2 2w 1WA N2 NN 7Y 920 NN NND1aN

428 Haym Soloveitchik, “Beit Ha-Behirah Le-R. Menahem Ha-Meiri ve-Goralo”, in Asufah Le-Yosef, p. 258. See, most
recently, Haym Soloveitchik, “The Riddle of Me’iri’s Recent Popularity”, Collected Essays lll, p. 400:
“This school [of Ramban] not only advanced systematically new and different distinctions, but also gave a
jurisprudential dimension to their own distinctions and those of the Tosafists... The currently dominant

Lithuanian school of talmudic analysis also attempts to draw distinctions between ostensibly similar

rulings and to uncover the conceptual content of differing legal positions. This is the main reason for the

sense of closeness that exists between the two schools, especially in the Lithuanian attraction to the

hiddushim of Ritva and Ran.”
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analysis amongst the aharonim and the rise of the conceptual method correlate to the printing and

publishing of the Hiddushim of Ramban and his school. Ta-Shma calls attention to, what he calls,

nhtiah NaNN TN N TIN9n N n TN 19NN 1 ...0"pn pITanwpin
7' NN RN UNANND NQN'R 120 N2 TINGN DLW 221NN 'om 1ann | ..o0mpn i Wi
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Identifying Ramban’s method with the conceptual method employed in contemporary yeshivot, Ta-
Shma suggests that “Ramban’s method” is now the “classic” method of study in contemporary yeshivot.
He also credits Ramban with influencing the Pnei Yeshoshua’s conceptual approach to Talmud.*° Ta-

Shma writes:

["I0,R"2DMN,N"'NIN LR "IN 10D 00NN 2R 1T LTI YIN TN TMYN7 11ann 1'avn MY NN
no'w" ,N%22Nwal N2%n,N0021NAI N22N [NA1,T1902 DTN NIANAINIZITA NIAY! DN DA INY) 17X JTIVI
,NINNRD NIQINA TNI'AAL,NTA DI TY NANI,NINN TINGK2 N'07p0 nD'wR K'Y LITNATINN o'y .""ann
NUTI) N21,NITIOWRD NI P'WA,OTAIZN 10N NN%U1 RN ,02IN .2"IN21 YIND, NIZIMan 28w niaet 701
M7%11 ATINN 'M%2an,"21929"N NN YINwa ]2 11NN .22 bund n0aT1 K7W DIwN ,N" N ANNN N'WR T 1Y

..ANon

19 2V Ypn NN ARNY KD LGN DNDD N'WRI2 700,120 2w 1N Tn nan] 0maon 'wITn 2w DNnoaTn

UTIn 0L ETNN 17000 'wRIN Y "uwint 19" 190 201 .wTN 19 12 NNNAlITAWKRD TINYN NIT21ina Nt

429 |srael Ta-Shma, “Seder Hadpasatan shel Hiddushei Ha-Rishonim Le-Talmud” in Studies in Medieval Rabbinic
Lieterature Il: Spain, (Jerusalem, 2004), p. 220.
430 5ee Ta-Shma'’s characterization of Pnei Yehoshua’s analytic-conceptual method in Israel Ta-Shma, “Seder

Hadpasatan” p. 235n:

D'WNIIN 077201 N'IINWN NNA0NN N7V, N1HN190-NAIZI0PIRTN ND'WN DIPNA T'NYNY YWIN' 190 2v1 %W IN71ua
"NpTnn 7" 1902 N2NN NIY'TMON 1IN ,NIIMN-N'DYINN NPRYNN ND'Y MR, NMKIYN K7 1172 DNI1PRA NI 21 NINYY

.NI0N W M19n Namn Na'wni 0"an?
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In addition to Haym Soloveitchik and Yisrael Ta-Shma, students of Rabbi J. B. Soloveitchik report that R.
Soloveitchik on occasion would remark that Ramban in particular was a forerunner of the

Brisker/conceptual approach. For example, R. Michael Rosensweig writes:

“The Rav has noted that Ramban is particularly inclined to approach and then shy away from...
some [conceptual] halakhic breakthroughs... Surely the very fact that a halakhist of Ramban’s
stature is predisposed to a given perspective [i.e. that of the conceptualist] establishes its

significance.”*3?

In different ways, these scholars have identified important similarities between Ramban’s method and
the method of the conceptualists of the aharonim.**3 These similarities and influences lend additional
support to my contention that Ramban’s method is best characterized as conceptualist. | put forth this

characterization of Ramban’s method in the next chapter.

Chapter Conclusion

In this chapter, | have shown that the scholarly literature is in agreement that Ramban advanced the

tosafist method. But the same literature provides no characterization of Ramban’s method. Nor does it

431 Israel Ta-Shma, “Seder Hadpasatan shel Hiddushei Ha-Rishonim Le-Talmud” in Studies in Medieval Rabbinic
Lieterature Il: Spain, (Jerusalem 2004) pp. 235-236.

432 R, Michael Rosensweig, “Reflections on the Conceptual Approach”, p. 205. Professor Berger has also related to
me that R. Soloveitchik singled out Ramban, in particular, as an important forerunner of the Brisker-conceptual
method.

433 Even though these same scholars characterize Ramban as a practitioner of tosafist dialectic!



208

provide a clear characterization of the manner in which Ramban’s method differs from that of the

tosafists or how he advanced tosafist dialectic.

Further, | have suggested that Ramban’s method is best understood as conceptualism. | have carefully
reconstructed and identified the core features of the conceptual approach, drawing on the literature
characterizing the nineteenth century Lithuanian movement. This clears the path for my presentation in
chapter five where | will document eleven examples that demonstrate Ramban’s conceptual method. To
motivate the relationship between Ramban’s jurisprudence and conceptualism, | have shown that
several scholars have noticed crucial similarities between Ramban’s method and that of the Lithuanian
conceptualists as well as the conceptualists of the earlier period of the aharonim. | have also shown that
scholars perceive a causal influence of Ramban’s Hiddushim and method on the birth of the later
conceptualist school. They have not, however, set forth with any specificity how Ramban’s method

adumbrates and influenced that school.

Since one of my goals is to explicate the observation of the scholarly literature that notes a difference
between Ramban’s method and that of the tosafists, | have also carefully characterized tosafist dialectic
and argued that it is actually quite distinct from Ramban’s method of conceptualism. This suggests that,
if | am right to characterize Ramban’s method as conceptualist, much of the scholarly literature is
mistaken in characterizing Ramban’s method as an articulate and more literate form of tosafist

dialectic.®**

434 There appears to be some confusion in the literature about the extent to which the contemporary method
employed in Lithuanian yeshivot follows the tosafist method of dialectic or Ramban’s method. Haym Soloveitchik,

for example, writes (Wine in Ashkenaz in the Middle Ages, p. 117) of dialectic:

N21U721 1201 D290 NN NURA DA 10N 1221 7w DIN2IY 2V D210 [TV 13112 NMA%00n NA'YnNn
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Chapter 5: Ramban’s Conceptual Jurisprudence

Introduction
This chapter offers eleven examples of Ramban’s conceptual reasoning. Having systematically studied

Ramban’s Hiddushim over several talmudic tractates, and after carefully comparing Ramban’s analysis of
the talmudic discussion to that of the tosafists, it became clear to me that Ramban not only added a
further layer of analysis to the talmudic discussion over that which was offered by the tosafists but that
Ramban’s analysis was qualitatively different. The strong trend that emerged from my study was that
Ramban consistently offered “more fundamental” legal solutions to the problems raised by the tosafists
and was introducing fine-grained legal distinctions where the tosafists did not. By comparing Ramban’s
analysis and method to that of the tosafists, | concluded that whereas the tosafists were primarily

engaged in dialectic, Ramban was engaged in conceptualism. Ramban’s analysis exemplifies the features

As we saw, Soloveitchik elsewhere (“Beit ha-Behirah le-R. Menahem ha-Me’iri ve-Goralo”) characterizes Ramban’s

method as a “more literate” expression of dialectic. In one formulation, he states:

D'WTN 0NN 7Y TAN P K7 901N 0T WATA NAL.IwNTA Nl |'an,ni?0p 'nan on " bn 1221 %2 0"nnn on'wre

.LDPINITA NA'WN? WTN TAN DA N7X

Soloveitchik thus characterizes Ramban’s method as a form of dialectic. Clearly, Soloveitchik has a capacious
conception of dialectic. Given the important differences between dialectic and conceptualism that I've outlined
above, it is more precise to characterize Ramban’s method as conceptual, which is distinct from dialectic. If this is
correct, then it is safe to say that the 12'n'a n'M2%nn na'wn is more X7'W71 [*"n1 N”n] 13nn na%an and less NaINo

DIN71¥ 2u.

This coheres more with Ta-Shma’s formulation (“Seder Hadpasatan shel Hiddushei ha-Rishonim le-Talmud” in
Studies in Medieval Rabbinic Literature Il: Spain, (Jerusalem, 2004) pp. 235-236) which sees Ramban’s method as

the classic method employed in contemporary Yeshivot:

N2N.TIVE M0, K" 2010, 0NN, R AN 10D D'0IaNN 2K 21T TN TN IMTNY 1"Anan 1'avn by N
ATTTNN no'w L"anin no'w" ,n%%23Nnwal N0 ,N00ANA1 N2%0 DA, 71902 D'TNYN NIANAINIZITA NIA'W! DN DX N

22"1N21 YN, NIZImaN 28I NI 222, NINNRD NIQIPNA TNIAAL,NTA DI TV NANI,NTINN TINGHA N7pn no'wn NNy
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of conceptualism outlined in chapter four; the tosafists’ method does not.**> Moreover, Ramban’s
method fails to exemplify some of the core features of dialectic. Ramban generally does not engage in
an original enterprise of collating talmudic discussions (collatio) in search of contradictions
(contradictio). Instead, he largely works off the contradictions discovered by the tosafists, offering new

solutions to the problems they discovered.

To demonstrate Ramban’s conceptualism, this chapter provides eleven examples that illustrate
Ramban’s conceptual method of talmudic analysis. The aim of this chapter is two-fold. First, by
presenting these examples that contrast Ramban’s approach to the sugya with the approach of the
tosafists, | wish to convey, in tangible form, the palpable trend that emerged from my study of Ramban
across several tractates. | present these examples as illustrative of the larger trend that was borne out

by my study.

Second, these perspicuous examples of Ramban’s conceptualism offer the reader concrete, full-blooded
illustrations of Ramban’s conceptual method in action. The examples clearly demonstrate the nature of
Ramban’s conceptualism, how Ramban utilized the conceptual method as a powerful tool of talmudic
analysis, and how Ramban’s conceptual approach differs from tosafist dialectic. Throughout these

examples, | show how Ramban’s analysis consistently pursues the two features of conceptualism that

435 |n chapter four, we saw that conceptualism has two important features: fine grained conceptual distinctions
and the articulation of the fundamental legal concepts and principles. As | note above, Ramban’s analysis
exemplifies the features of conceptualism whereas the tosafists’ does not. Here | wish to emphasize that the
distinction between Ramban and Tosafot also cuts the other way: Ramban’s method fails to exemplify certain
features of dialectic. For instance, dialectic is characterized by collation and contradiction (see above, chapter
four), in addition to reconciliation. However, there is scant evidence to suggest that Ramban was actively engaged
in collating talmudic passages on a given topic to note contradictions. Ramban worked with the set of problems
discovered by the tosafists. In other words, Ramban did not engage in the enterprise of collation and contradiction
which are two core features of dialectic. He simply used the problems discovered by the tosafists to engage in his

own conceptual analysis.
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were outlined above in chapter four: a) the articulation of fundamental legal concepts and principles,
and b) the use of fine-grained conceptual distinctions to define and to refine the legal categories of

halakhah.

Throughout these examples, | contrast Ramban’s conceptual analysis with the more ad hoc and non-
conceptualist approach of his tosafist predecessors. In many of these cases, Ramban’s conceptualism
allows him to offer compelling solutions where his predecessors fell short. It also allows him to offer

crucial insight into the fundamental legal principles that lie at the heart of Jewish law.*3®

A. Damages for Breach of Affirmative Duty

Our first example is drawn from Ramban’s discussion of a witness’s duty to testify and whether the
witness can be liable in tort to the litigant for failing to testify on his behalf. Commentators (see, e.g.,
Piskei ha-Rid Bava Kamma 56a; Meiri Bava Kamma 56a) raise the following difficulty. The Talmud in Bava
Batra 2a discusses a defendant who breached his duty to his neighbor by failing to repair a wall that
separated the defendant’s vineyard from the plaintiff’s wheat field. The defendant’s vines invaded the
plaintiff’s field, rendering the latter’s produce a “mixed kind” (kilayim) and disqualifying it from
consumption. Because the defendant breached his affirmative duty to repair the wall, the Talmud finds

him liable for damages.**’

But commentators note that this appears to contradict the legal principle that emerges from the
Talmud'’s ruling in Bava Kamma 55b-56a. There the Talmud rules that a witness’s breach of his

affirmative duty to testify on behalf of a litigant cannot result in liability, even if the latter suffers a

436 These examples also illustrate the sense in which Ramban generally worked off the problems and
contradictions discovered by the tosafists. In all of the examples below, Ramban offers novel solutions to problems
raised by the tosafists. Ramban is not engaged in his own original enterprise of collatio and contradictio.

437 Bava Batra 2a-b:
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financial loss as a result.**® Thus, whereas the Talmud in Bava Batra 2a appears to hold that a passive
breach of an affirmative duty constitutes a tort and may result in financial liability, the Talmud in Bava

Kamma 55b-56a appears to hold that it cannot.

Commentators disagree on how to reconcile the two passages. In both cases the defendant breached his
affirmative duty, resulting in losses for the plaintiff. But only the Bava Batra vineyard case generates
liability. Some commentators from the tosafist school attempt to reconcile the passages through the
technique of ukimta, by limiting the discussion in Bava Kamma to a case of a single-witness (‘ed ehad). R.
Isaiah di Trani (RiD) argues that since the testimony of a single-witness (‘ed ehad) in Jewish law is not
dispositive in resolving the dispute, the single-witness’s breach of duty did not cause the litigant any
financial loss, so the single-witness cannot be held liable. In other words, RiD concedes that two
witnesses who jointly breach their affirmative duty to testify would in fact be found liable in tort.**° This

brings the ruling in Bava Kamma 55b in line with Bava Batra 2a.

438 Bava Kamma 55b:
A2 TN R NN NITY VT LD I9RE,DIME 12T AMNTE DTN TR 109 [NIN NWIVN,0NAT NUAIR YW IR RN
439 see Piskei ha-RiD Bava Kamma 56a:

TN RIN,'ND IV REATARY DNQ 'MAT 2N N1 0T 12172 N 122 'A% 10U 'NNALLIZ TN 101 N2NY7 DITY VTR
RiD’s interpretation of the Bava Kamma passage contrasts with the standard interpretation that denies monetary
compensation, see, e.g., Meiri Bava Kamma 56a:

12T NUIANA DTN NN AMNY7 12V AT DTN T 2YNYT RINMY7 IN? 'K T K7 DN NN 'R K02 NNRY NNl
RiD studied with R. Simhah of Speyer in Germany together with R. Yitzhak Or Zarua’. RiD maintained a close
relationship with R. Yitzchak Or Zarua‘ even after returning to Italy. See Ta-Shma Talmudic Commentary Part Two,
p. 175.
For RiD’s relationship with the tosafists and whether his works should be viewed as part of the French tosafist
canon, see Ta-Shma, Studies in Medieval Rabbinic Literature lll: Italy and Byzantium (Jerusalem, 2005), p. 9:
127THININ 'AIX NA'NAN .01 A" NINNA DMDIaNN NINN 'NaNn,TINNY? "T'M NIgoim' 190 2ua,'aR0 TR 10N
IMW{ DM, NI9DINN '2V1 2¥ DWITA NN MOIX-TIIWN DIN PITING IN--PNAIN TIIWR DIND MINI? TN
2" NRNN 7Y NIIWNRIN NIXNNA TIAWN 'NINYT WK L,VNTIIR PRXY 127 DY D'TNIN

see also Ta-Shma, Talmudic Commentary Part Two, p. 177:
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Other commentators reconcile the passages by arguing that even two witnesses who jointly breach their
duty to testify cannot be found liable in tort, because the causal connection between their breach of
duty and the litigant’s loss is too tenuous to generate liability. After all, it is quite possible that their
testimony would not have been sufficient to generate liability; even had they testified, they might have
been disqualified by cross examination (derishah va-hakirah). Moreover, it is quite possible that their
testimony may not have been necessary to generate liability; a different set of witnesses might testify
and secure the same legal result. Given these possibilities, the witness’s breach of duty did not cause the
litigant’s loss with certainty. Therefore, the witnesses cannot be held liable. By contrast, in the vineyard
case, the defendant’s vines are the certain cause of the plaintiff’s loss.*° According to this approach, the

talmudic passages are reconciled by distinguishing between different degrees of causal involvement.

Ramban’s approach is different. He argues that the distinction between the cases is explained by the

conceptual difference between two types of obligations. Whether a breach of a primary duty gives rise

XN N ...09TI 1INAY DITPN 'P2DIRN T'N-1N221 7120 AT AN 2V X1 'MIgom' own .7 NIaoIin' 190 XN 12'N2 TN [aR
NN ITNIRYY NAIWNN ... MI9DIN' N212NN T1220 'MIN90N 217200 [N P20 T NIADIN DUINA [OX DRN 2INY7 IR NN DT
NNNANY NI2WI9 |12 012 2%7Y 'V 1900 NN ...XD TN NISDINN NINQ0Y 0'LY71A [I'NT I DN 190N .NDIYA
NTAY NIIWNA 127,702 DNXPA 23K TWR AN NINNRN 12 02170 0'TIOWRN 0P0Ian 7w 0NMa0 (122021 ,NjNaIn NMproa
12V2 21979 12202, "TAR IT2"7 NN NI NI TN N222200 'NNY%' NIw1a . maix "mimom' 'aik nu1,n1no
...NININN DN'MINADI NIADINN
440 5ee Meiri Bava Kamma 564, citing Hakhmei ha-Dorot:
71D NVIAY NYHAN INITYU DYDY TNR XINY |12 [N NT09N DNITY DWW DY DAY |2 TN 1'R1N2NY NITY UTIN
DTN T2 2MNYT KINNY7 IN? 'R TA' K7 DN N2 N RAIDL NARY NNAENRUN [XD 'RE2'RIN KD 'R KN QRY ...0TR ' T
N1 D'D11A D90 1N NI DAY T AMNT RD'WAT NP TAT K7 DX 11119 12 N7 11T NYINA DTN NN AMNY |V AT
NNITN 'NIN ..ANIMNAK AN NITA K21 D100 202 WRMI DX "2 '212"21 NX19IW D100 NX'NNA K701 IRN XAYWIERD'YA KT
.D'T2 02D NIN N2 T 70 KA IDINNY IRTIA UTIW INRAY NI 1210959
Still others argue that the plaintiff’s loss in the vineyard case resulted from an act of commission—the active
growth of the defendant’s vines—whereas the harm in the case of the witness’s forbearance results from the
defendant’s act of omission—his refusal to testify. See Meiri Bava Kamma 56a:

.NIANN NN D'YTPAID21TA 7NN D'OWANN 1193 RINI 7Y Nwun [N W n'ne 12 axe



214

to a secondary duty of compensation depends on the conceptual nature of the primary duty. Ramban
argues that the duty to testify is grounded in the concept of gemilut hasadim, what we might call a
“charitable duty”--that is, a supererogatory duty or an “imperfect” duty. Breaching a duty of gemilut
hasadim—Ilike failing to give charity—does not generate a secondary duty of compensation. This type of

primary duty is not sufficiently obligatory to generate a duty of compensation upon its breach.*#

By contrast, Ramban argues, the defendant’s duty to maintain the vineyard wall to shield his neighbor
from kilayim is a “strict” monetary duty (hiyuv mamon)--what we might call a strong duty or a perfect

duty.**? Breaching this type of duty is tortious and generates a secondary duty of compensation.**

441 For the distinction between primary and secondary duties, see Wesley Newcomb Hohfeld, “Fundamental Legal
Conceptions as Applied in Judicial Reasoning”, Yale Law Journal 26:8 (1917), p. 752 (“A... primary right, or claim...
should, regarding its character as such, be carefully differentiated from the... secondary right, or claim... arising
from a violation of the former.... It is clear that if B commits a destructive trespass on A’s land, there arises at that
moment a new right, or claim, in favor of A--i.e. A so-called secondary right that B shall pay him a sum of money as
damages.”)

See also Jules Coleman, Scott Hershovitz, and Gabriel Mendlow, “Theories of the Common Law of Torts,” in The
Stanford Encyclopedia of Philosophy (Winter 2015 Edition), Edward N. Zalta (ed.). (“Corrective justice theory...
understands tort law as embodying a system of first- and second-order duties. First order duties prohibit conduct...
orinflicting an injury... Second order duties in torts are duties of repair. These duties arise upon the breach of first-
order duties.”)

442 For the distinction between perfect and imperfect duties, see Samuel Fleischacker, A Short History of
Distributive Justice (2004), pp. 20- 28.

443 Ramban, Dina De-Garmi (ed. Hirshler), pp. 129-130.
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Thus, Ramban reconciles the talmudic passages by distinguishing conceptually between two different
types of duties: imperfect duties (or weak duties) that arise in gemilut hasadim and perfect duties (or
strong duties) that arise in hiyuv mamon. This type of distinction is characteristic of the conceptual
method’s use of fine-grained conceptual distinctions that enrich and expand the categories that appear
in the text of the Talmud according to its plain meaning. The Talmud speaks of obligations, but Ramban
distinguishes internally between these two different conceptions of obligations: perfect and imperfect

ones.

Ramban’s analysis also embodies the second feature of conceptualism: the explication of the
fundamental concepts and principles of Jewish law. Here Ramban’s distinction articulates a hitherto
unformulated fundamental concept in Jewish law. In Ramban’s analysis, certain “hoshen mishpat” civil
obligations (e.g. the duty to testify) are really grounded in gemilut hasadim and are governed by a

different set of legal rules (e.g. no duty to compensate upon breach).

Ramban applies this newly articulated legal principle elsewhere. In his commentary on the Torah, in
Devarim 23, Ramban asks why it is permissible to charge interest to a gentile if the Torah prohibits
improper takings from a gentile in other areas of law, such as theft and price gouging. Applying the
above distinction, Ramban argues that the prohibition of charging interest is an imperfect (weak) duty,
while the prohibitions against theft and price gouging are perfect ones. The prohibition of interest,
Ramban argues, is grounded in gemilut hasadim (hesed, tzedakah). Therefore the prohibition only

applies to special relationships framed by a sense of communal fraternity (ahvah). Unlike theft and price

INWI XX 122 NN INAMN KW IMAN 097 MR 2NN TN 'R X2 9,122 MIK 2000 TN 'R U7 (7wn nbna

N T2 NARIIT RN NINAN
Professor Halbertal has pointed out to me that Ramban here also appears to emphasize the notion of cause:

10NN DI XINTMOIND DN 11921
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gouging, which are grounded in perfect duties of hiyuv mamon and therefore apply equally between Jew

and gentile, the interest prohibition applies only between Jews.***

To conclude our discussion of this example, Ramban’s conceptualist approach to the contradiction
between the talmudic passages in Bava Kamma and Bava Batra clearly differs from that of his colleagues
and predecessors. Ramban offers a conceptual distinction between two types of legal duties (perfect
and imperfect, or mamon vs. hesed), while articulating a fundamental legal category of “hoshen
mishpat” duties grounded in gemilut hasadim. Other commentators offered more ad hoc solutions.
Tosafot RiD put forth an ukimta, restricting the Bava Kamma ruling to a case of a single witness. Another
commentator distinguished between different degrees of causal involvement. By contrast, Ramban’s
distinction unearths a fundamental category of jurisprudence and creates fresh conceptual categories.
Ramban’s distinction not only resolves the contradiction between the passages; it offers an important

framework for classifying different duties and the kinds of liabilities they can generate.

B. Contracts: an Employer’s Liability for Reneging on an Employment Arrangement

The second example is drawn from Ramban’s analysis of an employer’s obligation to pay damages when
he backs out of an employment arrangement. The Talmud, Bava Metzia 76b, outlines basic rules for
holding an employer liable for reneging on an employment arrangement. According to the Talmud, if the

employer reneges before the worker “sets out” to the job (/o halkhu) then the employer is not liable. But

444 Ramban Devarim 23:20:
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the employer is liable when he reneges after the worker has set out (halkhu) on his commute to the

job 445

The tosafists are troubled by the Talmud’s halkhu standard. Why should the workers’ setting out to the
job (halkhu) constitute the critical point for determining the employer’s liability? Indeed, Tosafot argue
that under the general halakhic rule that assigns tort liability for indirect but proximate damages
(garmi), articulated in Bava Kamma 100a, the employer should be liable in garmi for backing out, so long
as he causes the worker to lose the value of the day’s work. Thus, Tosafot contend, the Talmud’s
distinction in Bava Metzia 76b between halkhu and lo halkhu appears to be inconsistent with the

Talmud’s general liability rule of garmi.**®

To reconcile the two passages, Tosafot reinterpret the discussion in Bava Metzia 76b to bring it in line
with the garmi rule. Tosafot argue that the passage in Bava Metzia 76b is in fact an application of the
garmi rule: the basis of the employer’s liability for reneging is garmi, and the reason for the employer’s
liability is that he caused the worker to lose the value of a day’s labor. As for the problematic halkhu
criterion, Tosafot argue that the Talmud’s formulation is imprecise and inexact. What actually matters
for determining the employer’s liability is not whether the worker set off to the job (halkhu) but
whether the worker was deprived, by the employer’s reneging, of securing alternative employment for

the day. If the employer reneged while the worker still had ample opportunity to secure other

445 Bava Metzia 66b:
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employment for the day, then the employer is not liable.**” But if the employer reneged after it was too
late for the worker to secure other employment for the day, then the employer is liable. Tosafot
contend that when the Talmud speaks of “halkhu” it really means “did the employer back out after it
was too late for the worker to secure alternative employment for the day.” In their view, the Talmud
uses the halkhu threshold as a loose proxy for determining whether the worker can still secure
alternative employment. Tosafot claim that, generally, if the worker has not yet departed to the

employer’s house, he could still secure other jobs for the day.**®

To summarize Tosafot’s position: Troubled by the inconsistency between the halkhu standard and the
garmi rule, Tosafot explain the halkhu standard as an application of the garmi tort rule. To do this,
Tosafot reinterpret the halkhu standard as a proxy for an inquiry into whether the worker could still
secure alternative employment. If the worker cannot, then the employer has harmed him by causing
him to lose out on work opportunities for the day and is liable to compensate him under the tort

principle of garmi.

Ramban rejects Tosafot’s interpretation. His chief complaint is that Tosafot’s theory completely ignores

the plain meaning of the talmudic language. The Talmud established halkhu as the crucial determinant

447 |bid:
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See also Ramban’s report of Tosafot’s position, in Ramban Bava Metzia 76b, s.v. ve-ha:
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of liability. Tosafot’s theory ignores halkhu and replaces it with a different criterion (i.e., whether the

worker can still secure alternative employment).**°

449 Hiddushim Bava Metzia 76b, s.v. ve-ha:
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Ramban’s rejection of Tosafot here flows from Ramban’s insistence on preserving the straightforward meaning of
the talmudic passage. Note that in his introduction to the Milhamot, Ramban states that the “straightforward”
meaning of the talmudic passages is an important criterion for demonstrating the superiority of a given halakhic

interpretation. See Kitvei Ramban I, pp. 413-414:
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In that same discussion, Ramban acknowledges, begrudgingly, that at times he will have to defend Rif even when

Rif’s position appears to diverge from the straightforward meaning of the talmudic passage:
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These passages clearly reflect the importance of preserving the straightforward meaning of the talmudic passages
in Ramban’s jurisprudence. In the example discussed above, Ramban’s rejection of Tosafot’s interpretation stems
from Tosafot abandoning the straightforward meaning of halkhu as the legal standard for determining liability. For
a similar style argument where Ramban rejects Tosafot’s position based on the plain meaning of the talmudic
passage, see Dina de-Garmi (ed. Hirshler), p. 118, where Ramban rejects Tosafot’s interpretation of garmi as a
penalty based on the Talmud’s formulation of dina de-garmi (rule of garmi), rather than kenasa de-garmi (fine of

garmi):
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See also Ta-Shma, Talmudic Commentary Part Two, p. 48:
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Ramban therefore distinguishes conceptually between damages that arise in tort and damages that
arise in contract. He argues that the principle at work in Bava Metzia 76b is actually distinct from the
garmi rule in Bava Kamma 100a. Indeed, Bava Metzia 76b has nothing to do with tort liability. Instead,
Ramban argues, the Talmud is articulating a new conceptual basis for liability that arises in contract
(kinyan).**° Ramban contends that the talmudic passage does not hold the employer liable for harming
the worker by causing him to lose out on other work opportunities. Rather, Ramban argues, the
employer must compensate because by setting out (halakh) to perform the job, the worker
consummates the work contract and acquires the right to be compensated for the job he was hired to

perform.

Ramban contends that the worker’s “setting out” (halakh) constitutes commencement of performance

(hathalat ha-melakhah), which consummates the agreement between the parties. When the contract is
consummated by the worker commencing performance, it triggers a transfer of entitlements, like a sale
of goods: The worker acquires a right to his salary and the employer acquires the right to have the work
performed.*! Thus, if the employer reneges after this point, the worker has already acquired his right to
be paid. By reneging, the employer has simply waived his right to have the work performed but remains

obligated to pay the salary that the worker has acquired.**?

450 Eor the distinction between contract and tort, see Daniel Markovitz, “Theories of the Common Law of
Contracts,” The Stanford Encyclopedia of Philosophy (Winter 2019 Edition), Edward N. Zalta (ed.)

451 For the idea of contract as a transfer of entitlements, similar to Ramban’s characterization of contract as
kinyan, see Peter Benson, “Contract” in The Blackwell Companion to Philosophy of Law and Legal Theory
(Blackwell, 1999), pp. 41-42. “Contract could now be conceived as a mode of acquisition... the promisee would
acquire an enforceable entitlement to the promisor’s performance... a promisor in breach could be viewed, not
merely as failing to confer a benefit on the promisee, but as interfering with what already belongs to the promisee
in virtue of their contract.”

452 Hiddushim Bava Metzia 76b:
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Thus, Ramban distinguishes between two distinct conceptual grounds for the employer’s liability: tort
and contract. He contends that the halkhu standard determines whether the contract has been
consummated and therefore whether the worker has “acquired” his right to compensation. The halkhu
standard, in other words, determines whether there is a contractual basis for compensation. Ramban
acknowledges that there may be cases where the tort garmi principle, distinct from the contract-kinyan
one, remains relevant. Prior to commencing performance (i.e., prior to setting out to work), where there
is no contractual basis for compensation, the employer may be held liable to compensate the worker in
tort/garmi if he deprived him of alternative work opportunities. But Ramban emphasizes that the
different conceptual grounds for compensation (tort-garmi vs. contract-kinyan) yield different legal

consequences.

Ramban notes an important conceptual difference between the tort basis for compensation and the
contractual one. On the tort basis, the employer, by canceling at the last minute, is liable to pay for
depriving the worker of his next best offer. The idea is that, had the employer notified the worker of the
cancelation earlier, the worker would have been able to secure an alternative employment opportunity.
By canceling at the last minute, the employer wrongfully deprived him of that alternative employment
opportunity. By contrast, on the contract theory, the employer is liable to pay for the actual job that the

worker had acquired the right to perform.

Ramban then presents two legal consequences that distinguish the contract theory from the tort theory
of compensation. First, suppose there was no alternative job available for the worker to secure.
(Suppose for example that there is only one employer in town.) On the tort basis, the employer is not

liable for reneging, since his doing so did not cause the worker to lose an alternative job opportunity.
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However, on the contract theory, the employer would still be liable, since the worker has already
acquired the full value of the contract by commencing performance. On the contractual basis, the
worker is entitled to be paid regardless of whether he was deprived of alternative employment

elsewhere.

Second, Ramban notes that the different bases of liability will generate different amounts of
compensation. Suppose the contract with the employer was worth $10, but the standard rate for the
worker’s services, and the amount he would have made had he sought alternative employment for the
day, is only $3. Ramban notes that on the tort basis, the worker would only be entitled to $3, since that
is the amount that the employer harmed him and deprived him of securing by reneging at the last
minute. However, on the contractual basis, the worker is entitled to the full value of the contract with
the employer, $10, regardless of how much he would have made had he taken a different job for the
day.*3 On the contract theory, the worker acquired the value of the contract when he commenced

performance.**

453 Ramban’s theory parallels the common law’s doctrine of expectation damages for contracts. See for e.g.
Marvin Chirelstein, Contracts (New York, 2006) p. 4. “The injured party may recover from the party in breach a
dollar sum sufficient to put him in as good a position as he would have occupied had the contract been performed
in full. This principle, easily the most important single idea in the whole contracts field--is referred to by
convention as the “expectation damage” rule, and of course it is the injured party’s “expectations” that are being
compensated.”

In Ramban’s analysis, the $10 amount represents expectation damages--the amount the worker would have
received had the contract been performed in full. The $3 amount--what the worker could have secured from the

next best offer--represents a form of reliance damages, which the worker would be entitled to recover under tort.

For some of these distinctions, see Itamar Rosensweig and Tzirel Klein, “Depriving a Worker of Employment

Opportunities,” Jewishprudence (October 2020), note 4.
454 Hiddushim Bava Metzia 76b:
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Let us now consider how Ramban’s analysis differs from that of Tosafot, and how Ramban’s analysis
reflects his conceptual approach. Tosafot had reconciled the apparent inconsistency between Bava
Metzia 76b and Bava Kamma 100a by reinterpreting Bava Metzia 76b as an application of the tort
principle (garmi) of Bava Kamma 100a. This required Tosafot to finesse the halkhu standard and to
interpret it as a proxy for whether the workers can still find alternative employment for the day. For
Tosafot, the basis for the employer’s liability is tort (garmi). By contrast, Ramban utilized the talmudic

inconsistency to offer and develop a conceptual distinction between two different grounds of liability:
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Note how Ramban condenses this distinction into two or three terse lines. In a single, short sentence Ramban
articulates two legal ramifications of the contract theory:
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And he articulates the contract-kinyan basis of compensation in two terse clauses:
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This is typical of Ramban’s compressed style in the Hiddushim. Ritva, Shevu‘ot 23b, describes Ramban as someone
who generally writes tersely:
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See also R. Isaac Canpanton (Castille 1360-1463) who writes of Ramban’s Hiddushim:
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See also Haym Soloveitchik, “The Riddle of Me’iri’s Recent Popularity”, Collected Essays 11l (2021), pp. 400-401.
For the idea of compression and terseness in halakhic writing as a virtue, see R. Joseph B. Soloveitchik, Halakhic

Man (Philadelphia, 1983), pp. 86-87.
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tort and contract. According to Ramban, the discussion in Bava Metzia 76b and the halkhu standard set

forth there are about liability in contract, not in tort.

Ramban’s analysis embodies both aspects of conceptualism. Ramban offers a fine-grained conceptual
distinction to distinguish internally between two grounds of liability (tort and contract). Whereas the
Talmud speaks of “liability,” Ramban shows that this concept can be unpacked into two different
concepts (tort and contract), with the passage in Bava Kamma 100a dealing with the former and the
passages in Bava Metzia 76b with the latter. Moreover, Ramban here articulates a fundamental doctrine
of talmudic contract law: that a contract, like a sale, transfers to the worker the right to the

compensation upon its consummation, even when performance has not been completed.

C. Renouncing Hametz Before Passover (Bittul Hametz)
A third example is drawn from Ramban’s analysis of bittul hametz in tractate Pesachim. Jewish law
prohibits owning hametz during passover. One way to avoid the prohibition is to destroy any hametz in
one’s possession before the holiday. The Talmud, in Pesachim 4b, provides another means of avoiding
the biblical prohibition: bittul. According to the Talmud, it is sufficient to verbally “annul/renounce”

(bittul) one’s hametz.*>

Commentators disagree about how to understand bittul and the mechanism through which it avoids the
biblical prohibition. Tosafot (Pesachim 4b s.v. mi-de’oraita) contend that bittul works through the
principle of hefker, which is the general halakhic procedure for renouncing ownership and abandoning

an object. According to Tosafot, bittul is a process through which one declares their hametz items

455 pesachim 4b:
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hefker, thus renouncing their ownership of them. Once the owner has abandoned title, he no longer

violates the Passover prohibition.**®

Tosafot’s interpretation of bittul as hefker raises difficulties. As Tosafot themselves observe, if bittul
works through the mechanism of renouncing title, then it appears to contradict the general rules of
renouncing title (hefker) articulated elsewhere in the Talmud. In Nedarim 45 the Talmud requires that
an act of renunciation be performed in the presence of three witnesses. Yet the Talmud in Pesachim
appears to recognize bittul as effective even when no witnesses are present. How then can bittul be a

straightforward application of hefker?

Troubled by this contradiction, Tosafot propose that the general hefker rules should be reinterpreted in
light of the Talmud’s bittul application. Tosafot argue that the rules of bittul demonstrate that the
requirement of three witnesses to evidence an act of renunciation (hefker) is merely a rabbinic
stringency and can be dispensed with in certain cases.**” Thus, faced with the contradiction between the
hefker requirement of three witnesses and the bittul rule which allows for the renunciation of hametz
without any witnesses present, Tosafot revise the general rules of hefker and interpret the requirement

of three witnesses as a rabbinic stringency.

Ramban (Pesachim 4b s.v. ‘inyan) raises several objections to Tosafot’s theory of bittul. The core of
Ramban’s attack develops the challenge that Tosafot had already noted: the apparent incompatibility of

the rules of hefker with the familiar procedure of bittul hametz. Ramban develops this challenge and

456 Tosafot Pesachim 4b s.v. mi-de’oraita:
22 NI NNKR 22K [ITARPTA NI NN KX PN 1N 1702w INKAT DUDLA 10 XNV 210122 XNMIRTAT M NI
.12 2w 0NN
457 |bid:
(.NNn 9T) D72 IIANRT KDL .NMI NN KX PN HN 1702w TINRAT DYDLA 20 XKN%V1 710122 KNMIRTAT ™M NN

NN 'R RDTINTA WYY 1192190



226

demonstrates that the inconsistencies between bittul and hefker are far more systematic and

irreconcilable than Tosafot had acknowledged.

After summarizing Tosafot’s position,**® Ramban opens his attack by noting that the Talmud never uses
the term hefker in the context of bittul. Indeed, Ramban argues, the fact that the Talmud specifically

uses the term bittul suggests that bittul is a concept distinct from hefker.*>°

Next, Ramban enumerates the apparent legal differences between bittul and hefker. First, according to
one Tannaitic view about hefker (R. Yossi in Nedarim 43a), the abandoner (mafkir) does not lose title to
the item until it has been captured or claimed by another party. According to this view, bittul would be
ineffective until a new party takes possession of the hametz. Anyone who renounces the hametz in their
possession on the day before Passover would remain in violation of the biblical prohibition until a
stranger intentionally claims title to the abandoned hametz by seizing it. If this analysis were true, bittul
would be rendered ineffective as a mechanism for avoiding the biblical prohibition, since typically no

one takes possessions of the hametz before Passover.*%°

458 Ramban Pesachim 4b s.v. inyan:
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Second, as Tosafot had noted, some tannaitic opinions maintain (Nedarim 45a) that the legal act of
abandonment is valid only if it is witnessed by three people. Yet bittul hametz does not need to be
witnessed by anyone.*®! Third, Ramban notes that whereas renouncing ownership through hefker is
prohibited on the Sabbath (as a prohibited form of property transaction (mekah u-mimkar), the Talmud
assumes (Pesachim 7a) that bittul can be performed on the Sabbath.*®? Fourth, Ramban notes that the
Talmud assumes that for bittul one can renounce hametz in one’s “mind”, but for hefker it requires a

verbal declaration of the intent to abandon.*®?

Fifth, Ramban tentatively observes that the Talmud’s formulation of the bittul utterance--“any leaven
and/or bread that is in my possession shall be null and considered like dust”--ought not work as a form
of hefker. Hefker requires abandonment and renunciation of title. Simply declaring the hametz to be
“like dust” should not constitute a valid form of legal abandonment. After all, Ramban notes, people

actually do own soil and dirt.%%*
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On the basis of these observations Ramban concludes, contra Tosafot, that bittul must be conceptually
distinct from hefker.*®> Ramban therefore proposes a different theory of bittul. Ramban’s account begins
by observing that as a matter of Jewish property law, persons do not have the legal power to own
prohibited items (issurei hana’ah) such as hametz. Jewish law blocks persons from holding title to such
prohibited goods. Since hametz is a prohibited item on Passover, the principles of Jewish property law
imply that it is not possible to violate the Torah prohibition of owning hametz on Passover.*®® A hametz
owner is legally dispossessed of his hametz the moment the Passover prohibition goes into effect. How,

then, is the hametz prohibition ever violated?

Ramban argues that while formally the principles of property law would make it impossible to violate
the hametz prohibition, the Torah imposes a special penalty on persons who “intend and desire to
preserve” hametz over Passover (da‘ato alav ve-hu rotzeh be-kiyumo). It imposes this penalty by
overriding the standard rules of Jewish property law and artificially assigns ownership back to the
person who wants to (and in fact does) possess hametz. The Torah assigns this ownership solely for the
purpose of holding him accountable for the hametz transgression (see Pesachim 6b).*®” It is crucial to

Ramban’s theory that this penalty through assignment of ownership is limited to persons who “intend
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and desire” to possess hametz over the holiday. What matters, for this penalty, is the hametz

possessor’s state of mind.

Bittul, Ramban argues, is a procedure for avoiding the penalty of artificial ownership assignment. It is a
formal declaration about one’s state of mind that he neither desires nor intends to possess or benefit
from hametz over the holiday. If one has no desire to benefit from hametz or to possess it over
Passover, he will not be penalized with artificial ownership and will thus not violate the hametz
prohibition, even if unwittingly he happens to have hametz in his possession over Passover. Since Jewish
property law automatically dispossesses him of his hametz, all that is needed of him to avoid the
prohibition is to recite or mentally assent to the bittul, acknowledging that he has no interest in

preserving hametz over the holiday.*®®

Let us now consider the difference between Tosafot’s approach and Ramban’s conceptual approach.
Tosafot was confronted by the relationship between hefker and bittul, both of which are principles of
renunciation. Tosafot argued that bittul is simply an application of hefker. Confronted by the apparent
discrepancy in rules, Tosafot revise the general hefker rules in light of the bittul application. At the

biblical level, three witnesses need not evidence an act of hefker.

Ramban’s conceptual approach differs from Tosafot’s approach. Ramban utilizes the legal discrepancies
to tease out and to explicate the conceptual distinction he draws between hefker and bittul. Indeed,

Ramban even ventures to speculate that the rules of hefker and bittul will diverge in areas where the
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talmudic law is indeterminate.*®® Confronted with hefker renunciation and bittul renunciation, Ramban
shows that these renunciations are actually conceptually distinct from each other. Hefker is about
renouncing title as a matter of legal ownership. Bittul is about asserting a mental state consistent with
the Torah’s position on the hametz prohibition, the purpose of which is to avoid the penalty of artificial

assignment of ownership.

Ramban’s analysis of bittul exemplifies both aspects of the conceptual method. His distinction between
two concepts of renunciation captures the aspect of fine-grained conceptual distinctions. His
articulation of the sui generis method of avoiding the Torah prohibition through simply assenting to the

470 exemplifies the conceptualist’s quest to articulate and

Torah’s will of not preserving hametz
characterize the core concepts of Jewish law. Ramban’s analysis is arguably the most important

treatment of the concept of bittul.

469 For example, in Ramban’s analysis above, the Talmud is not explicit that hefker must be verbalized. Nor is it
explicit about a prohibition of hefker on the Sabbath. Ramban speculates that the talmudic law will differ between
hefker and bittul on these matters. This suggests that Ramban was not so much confronted by a legal problem that
needed solving, but rather saw the legal differences as a means towards explicating the conceptual difference
between the principles before him.
This phenomenon is consistent with R. Michael Rosensweig’s observation, in “Reflections on the Conceptual
Approach to Talmud Torah,” Yosef Blau (ed.), nitni7: The Conceptual Approach to Jewish Learning (New York
2006), pp. 193-194, that
“[conceptualists] seize the opportunity provided by problematic positions... to dramatically reassess the
character and scope of basic halakhic doctrines..... R. Hayyim’s clarification of a difficult Rambam entails a
reexamination and reformulation of halakhic definitions that significantly transcend the difficulty that
engendered his analysis.”
470 Ramban Pesachim 4b:
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D. The Standing and Sitting Shofar Blasts of Rosh Hashanah
Our fourth example is drawn from Ramban’s analysis of the Rosh Hashanah shofar blasts before and
during the musaf prayer. The Talmud, Rosh Hashanah (16a-b), records the practice to sound the shofar
both before the musaf prayer (di-meyushav) and during the musaf prayer (di-me‘umad).*’*

Commentators are puzzled by this practice, and they disagree over which of these sets of blasts

constitutes and satisfies the biblical obligation of shofar on Rosh Hashanah.

This question became particularly acute in the middle ages in light of the reigning practice, apparently a
tradition from the Geonim, of sounding different types of blasts during the different blessings of the
musaf prayer. The problem was as follows. All commentators agree that the Torah commandment of
shofar on Rosh Hashanah requires three teru‘ah blasts, each of which is to be surrounded by two teki‘ah
blasts. This brings the total number of blasts to nine.*”? But because of a doubt regarding how to sound
the teru‘ah blast, three different traditions of the teru‘ah emerged. The three traditions of the teru‘ah

blast are known as shevarim, teru‘ah, and shevarim-teru‘ah.

Because of this uncertainty as to the sound of the teru‘ah, the Talmud requires the sounding of each
type of teru‘ah blast (i.e. shevarim, teru‘ah, shevarim-teru‘ah), in effect multiplying the required number
of blasts by a factor of three. Thus, given the uncertainty, the Talmud appears to hold that to satisfy the
biblical requirement, three sets of n”an (a ‘teru‘ah’ surrounded by two teki‘ot), three sets of n”wn (a

shevarim surrounded by two teki‘ot), and three sets of N"”Awn (a shevarim-teru‘ah surrounded by two

471 Rosh Hashanah 16a-b:
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teki‘ot) all need to be sounded.*’® Indeed, it was accepted practice to sound all thirty of these blasts

before musaf for the sitting blasts (di-meyushav).

The problem that confronted medieval commentators was the regnant practice of sounding the
standing blasts (di-me‘umad) during the musaf prayer. The special musaf prayer of Rosh Hashanah
consists of three special blessings during each of which the shofar is sounded: malkhuyot, zikhronot, and
shofarot. The regnant practice was to sound a single Nn”"Iwn during the malkhuyot blessing, a single
n”wn during zikhronot, and a single Nn”n during shofarot. The problem, as virtually all the
commentators observe, is that given the uncertainty of the teru‘ah sound, this formula guarantees that
at least two of the blessings will have sounded the “wrong” shofar blast. In other words, the established
practice for the me‘umad blasts effectively guarantees that two out of three blessings will have sounded
the shofar improperly. This contradicts the apparent obligation to sound the shofar during each of the

musaf blessings.**
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Tosafot’s Analysis and Solution

Tosafot propose a solution to this problem. They argue that the communal practice ought to be revised
to ensure that each blessing sounds each type of teru‘ah blast. Tosafot suggest to sound ten blasts, a set
of each teru‘ah type (i.e. n””wn N”An n”wn), in each musaf blessing to ensure that each blessing is

accompanied by the right shofar sound. Tosafot found support for this idea in the Sefer he-‘Arukh.*”>

Some tosafists, hesitant to fully revise the accepted practice, offered a variation of the above idea to
correct the accepted practice in a less intrusive manner.*’® Rabbenu Tam suggests that it may be
sufficient to blast a single n”"Awn during each blessing, since the shevarim-teru‘ah technically

incorporates all three sounds of the teru‘ah.*’” Rabbenu Tam’s strategy is the same as the other one

475 Tosafot Rosh Hashanah 33b, s.v. shi’ur:
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Note that Rabbenu Tam appears to acknowledge that from a theoretical standpoint he prefers to sound ten blasts
in each blessing. His suggestion to sound a single N”"Iwn is a compromise so as not to “overly disturb the accepted
practice.”
One objection to Rabbenu Tam’s compromise suggestion is that each teru‘ah is not immediately surrounded by
two teki‘ot, since there is an interruption (hefsek) by the competing teru‘ah contender either before or after (the
shevarim-teru‘ah interpretation of teru‘ah being an exception to this). Rabbenu Tam thought that these
interruptions between the teki‘ah and the teru‘ah do not disqualify the set of blasts. Ramban disagrees with
Rabbenu Tam’s position on the interruptions not disqualifying the set and therefore rejects Rabbenu Tam’s
suggestion. See Ramban, Derashah le-Rosh Hashanah (ed. Hirshler), pp. 166-167:
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adopted by Tosafot: to rehabilitate the musaf blasts by sounding each type of teru‘ah during each

blessing.

To summarize Tosafot’s position, Tosafot were faced with the contradiction between the talmudic rule
requiring three different types of teru‘ah and the accepted practice of sounding only one type of teru‘ah
for each musaf blessing. Tosafot sought to resolve the contradiction by revising the communal practice
through adding each type of teru‘ah into each musaf blessing, in order to bring communal practice in

line with the talmudic ruling.

Ramban’s Analysis and Solution

Ramban offers a different solution to the problem posed by Tosafot. Ramban distinguishes conceptually
between two different aspects of the shofar obligation on Rosh Hashanah. One aspect is the special
Rosh Hashanah shofar obligation, incumbent upon each individual to hear the teru‘ah shofar blasts on

the Jewish new year. This obligation is discharged before musaf with the sounding of the thirty blasts.*’®
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For Tosafot’s commitment to justifying communal practice, see Jacob Katz, “Ma‘ariv bi-Zemano ve-Shelo bi-
Zemano: Dugma le-Zikah bein Minhag, Halakhah, ve-Hevrah”, Zion 35 (1971), 35-60; and Haym Soloveitchik,
“Religious Law and Change”, in Collected Essays I, pp. 246-247: “The Franco-German community, in its state of
intense religiosity, saw the word of God as being, as it were, incarnated in two forms: first, in the canonized
literature (i.e. the Talmud); second, in the life of its people. If the new dialectical method, with its sweeping
collation of the most varied sources, with its constant juxtaposition of contradictory passages, discovered that
among the contradictions uncovered was one not simply between a passage in the first volume of the Talmud and
another passage in the last, but between a passage in the Talmud and the practice of a God-fearing community, to
the Tosafists the problem was one and the same...”
Note that in Wine in Ashkenaz in the Middle Ages, pp. 368-369, Haym Soloveitchik limits this phenomenon to areas
of law that required great personal and economic sacrifice.

478 Milhamot Rosh Hashanah 11a:
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Ramban then develops a second aspect of the shofar obligation which, he argues, is distinct from the
first and flows from the communal obligation of prayer during communal emergencies. Ramban
demonstrates that communal prayers during special communal emergencies--communal fast days and
during wartime--need to be accompanied by shofar blasts. In these cases, the shofar blasts have nothing
to do with the Rosh Hashanah shofar commandment, but rather are intended to reinforce the urgent

communal prayers.

Ramban contends that, in these instances of communal emergencies, the shofar blasts are components
of communal prayer (hovat berakhot). Ramban proceeds to argue that the shofar blasts of Rosh
Hashanah musaf (di-me‘umad) are like the shofar blasts that accompany communal prayers on fast days
and during wartime. These blasts all flow from the communal prayer obligation and are components of
prayer. They have little to do with the individual’s obligation to hear the teru‘ah blasts for the Rosh

Hashanah commandment of shofar.*”® Thus, the pre-musaf blasts (di-meyushav) are sounded to satisfy
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the special Rosh Hashanah shofar obligation. The musaf blasts (di-me‘umad) are sounded to boost the

communal prayer with shofar blasts during communal emergencies.

To elucidate the conceptual difference between the shofar obligation of Rosh Hashanah and the prayer
obligation of shofar during communal emergencies, Ramban offers a further conceptual distinction,
between individual obligations and communal obligations. Whereas the Rosh Hashanah shofar
obligation (di-meyushav) is incumbent upon individuals, the prayer obligation of shofar during
communal emergencies (and thus during Rosh Hashanah musaf) is a communal obligation incumbent
upon the community as an entity. Thus, Ramban argues, even if the individual discharged his Rosh
Hashanah obligation of shofar before musaf, the community must still accompany its urgent Rosh

Hashanah prayers with a shofar blast, as it does on fast days and during wartime.*%

Armed with this distinction, Ramban sets out to resolve the contradiction between the communal
practice and the talmudic ruling. Ramban argues that the talmudic requirement to hear each variation of
teru‘ah applies only to the individual’s Rosh Hashanah shofar obligation, which is performed before
musaf (di-meyushav), not to the community obligation to boost their emergency communal prayers with
a shofar blast, which is performed during musaf (di-me‘umad). This is because the teru‘ah obligation is
unique to the Rosh Hashanah commandment. For the communal prayer requirement, any type of blast

is sufficient to provide the necessary reinforcement to the prayers.*! The communal practice to sound a
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different type of teru‘ah for the different musaf blessings is perfectly valid, since the specific type of

teru‘ah is not important for the communal prayer obligation.

Ramban’s conceptual analysis differs from Tosafot’s approach. Both are faced with the same legal
problem, the contradiction between the talmudic ruling and communal practice. Tosafot resolve the

contradiction by revising the communal practice to cohere with the talmudic ruling.*®> Ramban’s analysis
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See also Derasha le-Rosh Hashanah, pp. 170-171:
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482 1t js interesting to note that in this instance, Tosafot revise the communal practice in order to bring it in line
with the talmudic ruling. By contrast, Ramban’s solution upholds the communal practice by offering a novel
interpretation of the two different aspects of the shofar obligation. This result is inconsistent with the general
trend, well-documented in the literature, that it is the tosafists who reinterpret talmudic law to render it
consistent with communal practice, while the Spanish scholars revise communal practice in order to bring it in line
with talmudic law. See above, n. 476.
In “Religious Law and Change Revisited”, Collected Essays I, pp. 273-274, Haym Soloveitchik singles out Ramban for
not embracing the tosafist trend of justifying communal practice:
“The Tosafists moved... to justify a wide range of specific financial arrangements practiced by members of
the Ashkenazic community. The Talmudists of other cultures studiously refrained from following suit. R.
Shemu’el ha-Sardi (of Cergaigne) asked Nahmanides in Gerona: On what basis do Jews rely on Rava’s
opinion in the Talmud and employ one type of mortgage to avoid the usury injunction, when it seems

clear that the talmudic holding is against this position? Nahmanides replied in astonishment: Jews are
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openly taking interest from their co-religionists, and you are bothered that they conduct themselves in
some business dealings in line with opinion ‘A’ in the Talmud when it seems that the ruling is in favor of
opinion ‘B’? (See Teshuvot Ramban no 42.) Not only did the Catalonian and Spanish scholars not justify
the practice of their communities, they declined even to cite the justifications advanced by the Tosafists...
The works of Nahmanides and his disciples invariably open with the problems raised by the Tosafists,
present the tosafist solutions, and proceed either to amplify them or suggest new ones. However, when it
comes to questions of communal practice, these works systematically refrain from reproducing the
solutions of the Tosafists... no hidden halakhic insights were to be found, to their thinking, in the habitual
religious practice of the people.”

See also Ephraim Kanarfogel, “On the Assessment of R. Moses ben Nahman (Nahmanides) and His Literary

Oeuvre,” Jewish Book Annual 54 (1997), p. 77, who also concludes that “Nahmanides, regardless of the area of law

that was involved, did not adhere to the Ashkenazic strategy of reconciling practices and conventions that

appeared to be in conflict with Talmudic law.”

Yet in our shofar example, Ramban--not Tosafot--justifies the communal practice. In the Milhamot (Rosh Hashanah

11a), Ramban even leans on the communal practice as a reason to adopt his novel interpretation:
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How are we to make sense of this “recalcitrant” result? In general, | am skeptical of Soloveitchik’s sweeping
conclusion distinguishing Ramban from the tosafists on this matter. In fact, in that very same responsum (no. 42)

that Soloveitchik cites, Ramban proceeds to defend the Spanish communal practice:
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But if we want to preserve Soloveitchik’s conclusion, two points can be offered to explain Ramban’s shofar
comment. First, this particular shofar practice appears to stem from the geonic academies. Ramban would accord
the geonic practices significant weight, even if he would not be willing to do so for a local Spanish practice. Second,
it is possible that Ramban just really liked his intricate and novel interpretation of the sugya. He leans on the
communal practice to lend additional credence to his novel talmudic interpretation. Ramban’s formulation might

imply as much:
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resolves the contradiction by offering a conceptual distinction between two types of shofar obligations:
the individual’s Rosh Hashanah shofar obligation and the communal prayer obligation to accompany

prayers during communal emergencies with a shofar blast.

As before, Ramban’s analysis embodies both aspects of conceptualism. First, he offers conceptual
distinctions (individual vs. communal obligations; prayer obligations vs. shofar-blast obligations) to
distinguish internally between categories that are masked by the straightforward reading of the Talmud.
From the plain meaning of the talmudic discussion it would be difficult to divine two separate shofar
obligations on Rosh Hashanah. Ramban’s conceptual analysis shows that there are different types of
shofar obligations, one of which actually flows from the principles of Tractate Ta’anit rather than from
the principles of Tractate Rosh Hashanah. Second, Ramban explicates and sheds new light on the nature
of a basic Jewish law concept: the nature of the musaf shofar obligation of Rosh Hashanah (teki‘ot di-

me‘umad) and the general obligation to blast the shofar during communal emergencies.

E. The Legal Status of the Jewish Servant
A fifth example is drawn from Ramban’s analysis in Kiddushin 16a of the legal status of the Jewish
servant as “an owned person” (gufo kanuy). In that passage, the Talmud concludes that a Jewish servant
is considered “an owned person.” The Talmud derives this conclusion from the legal rule that a Jewish
servant cannot be freed by his master’s mere verbal declaration; the master must release him via a

written writ of release (shetar).%®3

Tosafot (Bava Metzia 99a s.v. de-lo) note that this ruling appears to contradict several other passages in

the Talmud that explicitly rule that a Jewish servant is not considered “an owned person” (ein gufo

483 Kiddushin 16a:
['N - 121V72 2V 200 2301,'137 1912 N2AY TAY NININ NIRT, N IR 2T RIT0aRd 2" ,2'T N ana n® ’knh 219 nnk ow

21NN



240

kanuy). For example, in Bava Metzia 99, the Talmud rules that an item delivered by a non-Jewish servant
(eved kena‘ani) is legally equivalent to it being delivered by his master. This is because the non-Jewish
servant is an “owned person” (gufo kanuy) and thus the property of his master. But the Talmud there
states that this delivery rule does not hold for a Jewish servant because he is “not owned” by the master

(lo kani leh gufeh). This contradicts the Talmud’s conclusion in Kiddushin 16a.

Two other passages also appear to contradict the Talmud’s ruling in Kiddushin 16a. In Yevamot 70a-b,
the Talmud rules that whereas a non-Jewish servant owned by a Kohen can eat terumah, because he is
“owned” by his master, a Jewish servant cannot because he is “not owned by his master” (lo kani leh
rabeh). Likewise in Bava Metzia 12a, the Mishnah distinguishes between a Jewish and gentile servant
regarding whether a lost item picked up by the servant is automatically acquired by his master. The item
found by the gentile servant is automatically acquired by the master because the master owns him. This

rule does not apply to the Jewish servant because he is not considered to be owned by his master.*®*

Tosafot document these contradictions and proceed to limit the significance of the Talmud’s ruling in
Kiddushin 16a. They argue that, in fact, a Jewish servant is not owned by his master. As for the Talmud'’s
ruling in Kiddushin 16a, Tosafot contend that this is a limited rule relating to one legal matter: that a
Jewish servant cannot be freed by the master’s mere verbal proclamation. For Tosafot, gufo kanuy has
no legal relevance beyond this one application.*®> While this limitation of the gufo kanuy rule defuses

the contradiction, Tosafot do not provide any legal reason or rationale for the limitation. They do not

484 see also Eruvin 79b.
485 gee Tosafot Bava Metzia 99a s.v. de-lo:
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And Tosafot Yevamot 70b s.v. alma:
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explain why the Jewish servant should require a writ of release if he is not owned by his master. As we
saw in chapter four, this is characteristic of the tosafists’ approach. Tosafot defuse the contradiction, but

they often do not explain why their solution is persuasive or legally compelling.*2®

Ramban cites Tosafot but criticizes their resolution. Ramban contends that Tosafot’s answer lacks a legal
rationale and is conceptually indefensible.*®” If the Jewish servant is not “owned” by the master, what
basis is there to require a writ of release? Nowhere, Ramban contends, do we find that a mere
agreement to provide services requires such a writ of release. If there is no kinyan ha-guf, there is no

basis for a shetar shihrur.*%®

Ramban offers a different solution to the contradiction between the talmudic passages by distinguishing
conceptually between two different senses of gufo kanuy. The first sense, Ramban explains, pertains to
ownership and the property-rights relationship between the master and the servant for matters of civil

and commercial law. In this sense of gufo kanuy the question is: to what extent does the master own

486 5ee Haym Soloveitchik, “The Riddle of Meiri’s Recent Popularity”, Collected Essays i, p. 400:
“The Tosafist approach is that of scholastic dialectics. One collates all the relevant texts on a given subject,
takes note of the contradictions, and seeks to resolve them by making a distinction. One can almost
always distinguish between two cases, and so pointing to a factual distinction is but half a solution. One
must then show that this difference of fact is of legal significance. Rabbenu Tam and Ri rarely explain the
legal significance of their distinctions. They are content to simply state the factual difference... They leave
the task of investing these distinctions with legal significance to their successors.”
487 Recall from chapter four that the pursuit of the underlying rationale for a distinction is one of the hallmarks of
the conceptual approach. Recall R. Lichtenstein’s observation (“Reflections on the Conceptual Approach,” p. 18)
that “the resolving conceptualist... is not content with a distinction without a difference.”
488 Hiddushim Kiddushin 16a s.v. zot:
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the person of the servant? Does the servant exist as a legal domain distinct from his master? Ramban

refers to this sense of gufo kanuy as kinyan mamon.

The second sense of gufo kanuy is not about property or ownership but about the changed religious and
ritual status of the servant. It is this sense of gufo kanuy that explains the modified “personal status” of
the servant. The modified personal status of the servant determines religious-ritual questions such as
whether the servant is permitted to marry a Jewish woman or to cohabit with a gentile woman, and the

extent to which he is obligated in mitzvot.*®

Armed with this distinction between two different conceptions of gufo kanuy, Ramban sets out to
resolve the contradictory talmudic passages. Ramban argues that the passages which conclude that the
Jewish servant is not owned (ein gufo kanuy) are referring to the civil-law, ownership sense of kinyan
mamon. Thus, the Jewish servant can capture lost objects and acquire title to them in his own name
without having to forfeit them to his master. Similarly, the physical presence of the servant does not
amount to the legal presence of his owner (see Bava Metzia 99). Moreover, the Jewish servant is not
considered “property” of his master (kinyan kaspo) to allow him to eat the terumah of his kohen master.

In short, a Jewish servant is not owned by his master in this sense of property-ownership.

By contrast the talmudic passage in Kiddushin that concludes gufo kanuy is referring to the changed
religious and personal status of the servant. Ramban argues that the Jewish servant’s changed religious
and personal status is evidenced by the fact that he is now permitted to cohabit with a gentile

maidservant (shifhah kena‘anit).**° Ramban further argues that it is the personal status change (and

489 pid:
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therefore that meaning of gufo kanuy) that drives the Talmud’s requirement of a writ of release for the
Jewish servant. The religious-personal status of the servant can only be modified through a written
release, just as a married woman'’s personal status change can only be effected through the written

release of a get.*** Thus, Ramban resolves the contradiction between the talmudic passages by

491 |bid
NN 297,07 RN 12001,17MNY% DA )X RINY NIYIN 1127 DRIT 12072 VP91 1R NN DA 121300 RN DT 90 1271
7270 ,NITAVA "2 NIYINA 2,02 K72 U791 110N |13 |'R1,N1VUI] NNAW1A NN N 110N 0 121217 wF NaY TaV 9y
NN DA XY ITAV 1'Pand N7 DN K2R 21NN 121V 'R 121V73 20 2NnY 20N
It is interesting to note that in all five examples discussed so far, legal analogies (and arguments by way of legal
analogy) play an important role in Ramban’s analysis. In our first example, Ramban argued that failing to testify on
behalf of a litigant cannot result in tort liability. He drew the following analogy:
DNITATNAYZ,2"N 12'N D17 17'¥021 NNDY DX 1R OXEDTON NIZMA TA N2X [IRAR AN 12V ['RY 1109 T'UN? NXN 1KY N
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In our second example, Ramban argued that the worker acquired the value of the contract once he commenced
performance. Ramban drew the following analogy:

NN'IW 72 [1P2 1P DNATN INYY DYAY 119V 21pY 10] D2WN 12w DNYT [N 'w2UN 2NN NARNA 17'NNNY |11
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In our third example, Ramban analogized bittul hametz to ye’ush:
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In the fourth example, Ramban drew a legal analogy between the musaf blasts and the blasts on communal fast

days and during wartime:
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distinguishing between two different conceptions of gufo kanuy. Note further that, having drawn this

distinction, Ramban is able to show its explanatory power in other areas of Jewish law.*%?

Let us now compare Ramban’s conceptual approach with Tosafot’s approach. For Tosafot, the
contradiction between the passages is reconciled by their suggestion that the Jewish servant is generally
considered un-owned, except with regard to one area: requiring a writ of release. For this one legal
matter, he is considered owned. Tosafot provide no explanation for why the writ of release should
constitute an exception to the unowned status of the Jewish servant. They resolve the contradiction, but

provide no legal rationale or explanation.

Ramban, by contrast, seizes on the talmudic contradiction to offer a conceptual distinction between

kinyan mamon and kinyan issur. This exemplifies the aspect of conceptualism that offers fine-grained

And in the current example, Ramban draws an analogy between the get shihrur of the servant and the get of

divorce:

.7 RIN 1I0101,1NTMN7 DAY KINY NIYIN 127 DRIT 12072 U9l 1IN DA 121X0N RIN AT 920 191
For further examples, see Hiddushim Eruvin 43a, where Ramban draws an analogy between carrying 4 amot in a
public domain and the tehum prohibition:
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See also the commentary on the Torah, Vayikra 23:36:
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See Hiddushim Gittin 38b s.v. gufeh:
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conceptual distinctions. The Talmud does not distinguish between different conceptions or aspects of
gufo kanuy. In fact, the Talmud uses the identical phrase indiscriminately as if it represented a single
legal concept. Yet Ramban shows that the term actually denotes very different concepts, and bears a
different legal meaning, across the various talmudic passages. As we saw in chapter four, this is one of
the hallmarks of the conceptual approach. The same term can actually refer to distinct legal concepts.**
Ramban’s analysis also exemplifies the second aspect of conceptualism by articulating and clarifying the
fundamental legal concept of changed personal status. Ramban identifies and formulates, for the first

time, the concept of kinyan issur as a distinct halakhic category with applications in both the laws of

servitude and the laws of marriage.

F. Contributory Negligence
Our sixth example is drawn from Ramban’s discussion of the strict liability rule for a tortfeasor. In Bava
Kamma 26a-b, the Talmud appears to establish a rule of strict (or absolute) liability for torts directly
caused by persons. Under this rule, a person who causes harm to another is strictly liable to
compensate, regardless of whether he was at fault. The tortfeasor is liable even if he was not negligent

and even if his conduct was not faulty in any way.***

493 gee above, chapter four, especially Shai Wozner’s formulation (above, chapter four, note 417):
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Note as well R. Lichtenstein’s formulation, “The Conceptual Approach,” p. 18, that for the conceptualist, “even
when the nomenclature is identical, the terms may vary, depending on context.”
For another clear example of Ramban arguing that an identical talmudic phrase can bear distinct conceptual
meanings, and his criticism of Rabad for failing to appreciate the different meanings, see Ramban, Dina de-Garmi
(ed. Hirshler), pp. 115-122:
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See also note 117 therein.

494 Bava Kamma 26a-b:
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Tosafot observe that this statement of strict liability appears to contradict other talmudic passages. For
example, the Talmud, Bava Kamma 273, rules that if the plaintiff left his jug in a public area and the
defendant accidently smashed it as he was traveling through the area at night when it would be difficult
for him to see the jug and avoid it, the plaintiff is not entitled to recover damages.*** Similarly, Tosafot
note the Talmud’s case of a beam-carrying defendant who was walking behind a barrel-carrying plaintiff.
If the barrel carrier stopped short, and the defendant smashed his beam into the barrel, the defendant

(the beam carrier) is exempt from liability.*®

Tosafot also note that a third ruling, this time from the Yerushalmi (Bava Kamma 2:8), contradicts the
Talmud'’s strict liability rule. The Mishnah rules that if the defendant damages someone or something in
his sleep, he is liable to compensate the victim, under the halakhic theory of strict liability.**’ The
Yerushlami qualifies this ruling and states that if the defendant had gone to sleep first, and the plaintiff
later lay down near him, and the slumbering defendant rolled over and harmed the plaintiff, the

defendant is exempt, since he was there first.**® Tosafot note that these cases all imply that a defendant

AW 2V 121'N7 ,UXA NNN YN X2 1R ,NPTN T RIN [2L,NPTNIAN ... [W Y 2, T 2231 '2,071V7 TUIN DTN
.[1X72 D2INA V1, T'TND
For a discussion of strict liability and fault liability in Jewish law, see Shana Schick, Negligence and Strict Liability in
Babylonia and Palestine: Two Competing Systems of Tort Law in the Rulings of Early Amoraim,” 29 Diné Israel, p.
139. For general discussion of strict liability and fault liability, see Richard Epstein, A Theory of Strict Liability, 2
Journal of Legal Studies 151 (1973); Ernest Weinrib, The Idea of Private Law (1995), pp. 145-203.
495 Bava Kamma 27a-b:
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497 Above, n. 59.

498 yerushalmi Bava Kamma 2:8:
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is not held strictly liable for the damage he caused, contradicting the talmudic statement of strict

liability.

Faced with this contradiction, Tosafot move to qualify the Talmud'’s strict liability formulation. They
argue that the Talmud did not intend to hold defendant’s strictly liable for harm that they caused if it
was absolutely beyond their control (1102 D1I8).#° Rather the talmudic rule must be reinterpreted to
mean that defendants are liable when their action borders on negligence (nu'wa? anp). Thus, Tosafot
resolve the talmudic contradiction by qualifying (and reinterpreting) the Talmud’s strict liability rule. In
their view, a defendant is exempt from liability in a case of absolute ‘ones (11nx D1IR), but liable for

’onsim that border on negligence.>®

Ramban (Bava Metzia 82b s.v. ve-asa) notes the contradiction between the various talmudic passages,
guotes Tosafot’s solution, and rejects it. His main ground for rejecting Tosafot’s theory is that it is

inconsistent with other passages in the Talmud that appear to hold a defendant strictly liable for even

JTUINN RINIZXK (W19 NAW DTIZXR (W17 1010 KA P[RR TN D DR 22N 'Y DN w2 RNDNN pnx 1R
499 This despite the Talmud’s unambiguous formulation, above n. 59, le-hayeiv al ha-’ones ke-ratzon.
500 Tosafot Bava Kamma 27b s.v. ve-shemu’el:
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See also Tosafot Bava Metzia 82b s.v. ve-savar:
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See also Tosafot Bava Batra 93b s.v. hayav.
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the most unforeseeable and unpreventable types of onsim (onsim ha-gedolim ba-‘olam).>°* Ramban
therefore develops a different approach that distinguishes conceptually between liability rules that flow
from the defendant’s conduct (“is there a sufficient basis to hold the defendant liable?”) and defenses
based on the plaintiff’s conduct that bar him from recovering damages (“is the plaintiff entitled to

collect?”).

Ramban argues that the passages cited by Tosafot which excuse the defendant from liability are
conceptually unrelated to the strict liability rules flowing from the defendant’s conduct. Those passages,
therefore, do not undermine the Talmud’s statement that a defendant is strictly liable for damage that
he causes. Rather, the passages in question turn on a conceptually distinct principle of contributory
negligence.”® According to Ramban, the passages cited by Tosafot demonstrate that the victim’s
contributory negligence (peshi‘ah de-nizak)--his own negligent or faulty conduct--bars him from

recovering damages.’®

50" Hiddushim Bava Metzia 82b s.v. ve-"asa:
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502 on contributory negligence, see Prosser and Keeton on Torts, Section 65 “Contributory Negligence.” See also
Kenneth Abraham, The Forms and Functions of Tort Law (2012), pp. 165-166: “contributory negligence is the
failure of the plaintiff to exercise reasonable care to protect himself or his property from the risk of harm or loss...
At the core of the defense of contributory negligence is the notion that it would be unfair to impose liability on the
defendant when the plaintiff has negligently contributed to his own injury.”
503 Ramban Bava Metzia 82b s.v. ve-asa:
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Thus, Ramban resolves the contradiction by preserving the absolute (strict) liability rule.>* A defendant
is strictly liable for any harm that he causes, even when he is not at all at fault. The talmudic passages
that exempt the defendant are based on the plaintiff’s contributory negligence. The plaintiff’s faulty
conduct bars him from recovering damages--even though there are sufficient grounds to hold the

defendant liable under the halakhic doctrine of strict liability.

Notice the difference between Ramban’s conceptual approach and Tosafot’s approach. For Tosafot, the
upshot of their analysis is to qualify (essentially reject) the strict liability rule (adam mu‘ad le-‘olam) and
convert it into a fault-liability rule. By contrast, Ramban’s analysis distinguishes conceptually between
two types of liability issues: a) whether the defendant committed a cognizable tort, and b) whether the
victim is barred from recovery because of his own negligent conduct. Thus, where the Talmud (and
Tosafot) appears to only consider the question of “is the defendant liable”, Ramban argues that the

various passages are actually concerned with two different conceptual matters.

Ramban’s analysis also exemplifies the second feature of conceptualism by articulating, for the first

time, a halakhic doctrine of contributory negligence. In this sense, Ramban’s analysis embodies the

NN [21,"INN D211 INNKR NN 2020 [IWRY N1 202 00N DR NARY NN |21,1NXYA YPa IWT DIWNR DNNT NT'AUNYT 'WaN
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For a discussion of contributory negligence in Jewish law and the centrality of Ramban in articulating the doctrine,

see Itamar Rosensweig and Alex Maged, “Contributory Negligence in Halakhic Tort Theory,” Jewishprudence (April

2021).

504 Note that Ramban’s analysis preserves the plain meaning of the strict liability rule articulated in Bava Kamma
26a-b. Although Ramban does not mention this as a consideration in rejecting Tosafot’s theory, this type of
consideration is consistent with Ramban’s desire (and programmatic statement that Talmud scholars ought) to
preserve the plain meaning of the talmudic passage. See above, n. 449. By contrast, Tosafot radically reinterpret

the strict liability rule into a negligence-fault rule.
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dimension of conceptualism that seeks to articulate and classify the fundamental concepts and

principles of Jewish law.

G. The Authority of Judges
Our seventh example comes from Ramban’s analysis of the qualification of judges and their authority to
preside over litigants and their disputes. The Talmud, Sanhedrin 2b, establishes that certain classes of
civil cases, gezelot va-havalot, must be presided over by ordained judges (mumhin). The Talmud derives
this from the biblical word elohim, which the Talmud interprets to refer to an ordained judge

(mumheh).>®>

Tosafot note that the Talmud in Gittin 88b appears to invoke a different biblical source--lifneihem ve-lo
lifnei hedyotot--to establish the ordination requirement of judges.>®® Thus, the two talmudic passages
appear to contradict one another about the source for the ordination requirement. Tosafot resolve the
contradiction by asserting that the lifneihem source cited in Gittin ultimately reduces to the elohim
source cited in Sanhedrin. Tosafot explain that the implied referent of the word lifneihem in the biblical

passage is the ‘elohim’ mentioned in that same biblical context.>®” For Tosafot, the Gittin source reads:

505 sanhedrin 2b:
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See also Tosafot Gittin 88b s.v. lifneihem.



251

“These are the legal issues that you shall bring before [the ordained judges (elohim)].” Thus, Tosafot

resolve the contradiction by reducing the Gittin 88b source to the Sanhedrin 2b source.

Ramban cites Tosafot and declares their analysis “unpersuasive (bedohak).”*® Ramban then offers a
different solution to the contradiction by distinguishing conceptually between two types of procedural
issues. The first issue is whether a judge has automatic jurisdiction or authority to hear and issue a
binding ruling on a given dispute. Here the issue is whether the judge’s decision can be binding on the
litigants without their submission.>®® The second type of procedural issue is whether it is permissible for
litigants to circumvent the “ordained” judges (mumhin) and submit to a lay judge (hedyot). Likewise,
within this second issue, is it permissible for the lay judge (hedyot) to accept and to preside over a
dispute when mumhin are available. Even if the first issue of jurisdiction can be solved by the parties
voluntarily submitting to the lay judge, thereby granting him authority to resolve their dispute, it is an
open question whether it is permissible for them (and for the lay judge) to circumvent the system of

ordained judges.>*°

Ramban argues that the different talmudic passages, and by extension the different biblical sources, are

addressing these different legal principles. The passage in Sanhedrin and the elohim source are

508 Ramban Sanhedrin 23a s.v. ve-ra’itiy:
192 KNI ...|'NNINA ' 'WA'% XD 2N NI'I 2N 1207 'K (1 '1) XNYNRjp KNUNWA [2INKRT KR X'YID NIQ0IMA MmNl
ANK 12T D'2 1297 K71 DN19Y7 NN R NIDIFTR AR XD IR KDAR 'WUN NPT 901 17 NTNJWKR 1AR [IMINN (DW) whann
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509 By way of analogy, the first issue distinguishes between something like a state court system, which has
automatic jurisdiction over litigants and disputes, on the one hand, and arbitration panels that only have
jurisdiction if the parties submit to them. Mumbhin, like the state courts, have automatic jurisdiction. Hedyotot have
no jurisdiction without the explicit submission of the parties.
510 Keeping with the analogy of the prior note, the question is whether it is permissible or proper to circumvent the

state court system and to submit to arbitration.
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addressing the matter of jurisdiction and authority. Only an ordained judge (elohim) has automatic
jurisdiction and authority to issue binding decisions on litigants even without their submission. Hedyotot
do not have such authority, and as such, their rulings are not binding or valid without the submission of

the parties.!!

The passage in Gittin and the lifneihem source, Ramban argues, are addressing the different issue of the
appropriateness of submitting to lay judges when it circumvents the court system presided over by
mumhin.>** Ramban contends that the lifneihem source establishes a dual prohibition. It prohibits
litigants from submitting to lay judges when ordained ones are available, and it prohibits /ay judges

(hedyotot) from agreeing to preside over cases where ordained judges are available.>* According to

511 See Ran citing Ramban (Hiddushim Sanhedrin 2b s.v. u-be-din):
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And Ramban’s own formulation (Hiddushim Sanhedrin 2b s.v. ve-ra’iti):
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512 see Ran citing Ramban (Sanhedrin 2b s.v. u-be-din):
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And Ramban’s own formulation (Hiddushim Sanhedrin 2a s.v. ve-ra’iti):
.0N2 PPTNT 712 WOR NIDIFTNA ..., NIDITA 1299 K71 0113 1297 X7 17 D97 2NN NN ... DN197 PP K7W 1219V 1I0NY...
513 Hiddushim Sanhedrin 2b s.v. ve-ra’iti:
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NN 'T2 DN TY VTP ANNY 19 2V QX D' 72 NIMINY DY, NIDIMTN 1297 K71 0121197 X7 117 DN'9% 2mnan XN 22
.DN? PPTNYT 72 AOK NIDITNA |2 DNY? PPTNY 'R ANK N
Note the legal analogy that Ramban draws from gentile judges to lay judges. For this phenomenon, see above, n.
491.

See also Ramban’s commentary on the Torah, Shemot 21:1:
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Ramban, these prohibitions, based on lifneihem, are in place separate and apart from the question of
jurisdiction and authority raised by elohim. Thus, even where a hedyot’s decision may be binding, such
as when the parties submit to the hedyot for a binding decision, it is still inappropriate for them (and for
the lay judge) to circumvent the system of mumhin.>'* Similarly, it may be inappropriate (asur) to appeal
to a lay judge for recourse, even when his decision will be ineffective.>> Ramban applies this conceptual

analysis to draw far reaching practical conclusions of Jewish law.>®

NINT,NIINN 19 2V DAY 12IRY N 1197 K721,013 1197 K21,7112T'w D7RN 1197 DNIN IN'Y' N8N D'DOWNNY [KJ1 NN 371
NIN 228,202 17 [T TN MUY UTIEATA DTN YIT'Y 19 2V K1.0'AN 1197 X177 10K DWI 11191 NA7 1I0KRY ,NT7 DI
.0NY7 |IT2 20X INXY DIFTANLL 1IN [1IT7 12T 2U2 NIX QI 17 PIVXTT T N7 110X

514 Ran’s formulation (Sanhedrin 2b s.v. u-be-din), citing Ramban, is clear on this point:
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515 This is one way of reading Ramban’s commentary on the Torah (Shemot 21:1):
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516 Ramban argues, based on his analysis, that the principle of shlihutayhu uniquely addresses the prohibition
(isur) of circumventing the system of mumhin by appearing before lay judges. (Recall Ran’s formulation of
Ramban’s theory: NILITAN 1197 X217 K7W NN NIOX ['NAINN N2 NIDITAN IWRNY! N7 T12). Thus, wherever it is too
difficult or impossible to secure judgement through mumhin, or where there is no court system presided over by
mumbhin, it is perfectly permissible to have recourse to hedyotot. See Ramban Sanhedrin 3a s.v. ve-ra’iti:
NN NI LINPTHTNIWNA NI 'NNIN DIPRAINIK 1IRE,IWN 1902 [21,WNN DN ['KY DPINT N1 NI90INA MR
NI L INTTRNINYYA 22YT'NRIT INMINYY [2'TAV ['NRIMA WA X7T [IR NIDITNT 7222 (IR NI 'NRIM 12NN
221 DT 02 INT K7 D1 |NON DA NIRIENIYT 22 IWaN K77 DIjpNA 0NN PN X7 ['NNINA IWANT DIpna nizant
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Similarly, in Ran’s formulation (Sanhedrin 2b):
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Let us now compare Tosafot’s approach with Ramban’s conceptual analysis. Whereas the tosafists
reconciled the conflicting passages and sources by reducing one source to the other (lifneihem refers to
elohim), Ramban seized the contradiction to articulate fresh categories of Jewish court procedure and to
distinguish between different procedural principles. Ramban’s analysis utilizes conceptual distinctions to
distinguish between a judge’s legal authority to issue binding decisions (dino din) and the

appropriateness of appearing before lay judges (asur lavo le-fanav) when ordained ones are available.

Note how Ramban’s analysis embodies both aspects of conceptualism. First, the Talmud’s presentation,
and Tosafot’s interpretation of it, suggests a single principle of mumhin. Ramban’s analysis shows that
there are really two separate principles at work in the mumhin requirement, each of which is treated
separately in the two talmudic passages and two biblical sources under discussion. Second, Ramban’s
analysis allows him to formulate a new, fundamental principle of Jewish court procedure (asur lavo lifnei

ha-hedyot) and to reconceptualize a whole area of halakhic jurisprudence (shlihutayhu).

H. Resolving Ritual Uncertainty and Vigilance in the Temple
Our eighth example is drawn from Ramban’s analysis of the rules for resolving ritual uncertainty and the
requisite level of vigilance required for sacrifices offered in the Temple. The Talmud, Hullin 2b, states
that a ritually impure person can slaughter a sacrifice in the Temple, so long as he slaughters with a long

knife to ensure that he does not touch and disqualify the sacrifice.®'” The Talmud requires that the

.NT 2V [TI22 17010 [NXYU DN NIDITNA [IT? N2 1INIY DNITAY N YNNG T 12 YINIENIDIFTD 1297 21 00197 110K 7V

[NIN'Y2W 2V ['2N10 0NN ['IU21 ['T |'TOY NIRIZNNIRTIAR DINT TR NNRY INTE2222 DIorTn |'WIVY NN |'WIV |n|n'7w1|

INMIDT N1 VAN WY
The far reaching halakhic conclusion is that whereas Tosafot limit the authority of hedyotot in Babylonia to
extremely limited cases (See Tosafot Bava Kamma 84b, s.v. iy nami), Ramban grants hedyotot wide-ranging
powers, since they have complete permission to adjudicate wherever mumhin are unavailable.
517 Strictly speaking, he must stand outside the Temple itself, since a ritually impure person cannot enter the

Temple area.
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person testify that he is certain (bari li) that he did not come into direct contact with the sacrificial

animal. Without that testimony, the sacrifice is disqualified.>!®

Tosafot (Hullin 2b s.v. de-leteh) observe that the Talmud’s ruling is inconsistent with the general rules of
uncertainty (safek) regarding ritual impurity (tumah) that are articulated elsewhere in the Talmud. In
general, the Talmud holds that uncertainties regarding ritual impurity in public areas are to be resolved
as pure (safek tumah bi-reshut ha-rabim tahor). Tosafot note that since the Temple slaughtering area
(‘azarah) is considered a public area (reshut ha-rabim), the Talmud in Hullin should not have required
the impure slaughterer to testify with certainty (bari li) that he did not come into contact with the
sacrificial animal.>*® The Talmud in Hullin 2b should have applied the general rule of safek tumah bi-

reshut ha-rabim tahor.

Tosafot resolve the contradiction with ad hoc proposals. One suggestion they put forth is to limit the
Hullin passage (through an ukimta) to a case of slaughtering sacrifices at a private bamah (as opposed to
the Temple as the straightforward reading of the Talmud would suggest), which may not constitute a
public area. In private areas, doubts about ritual purity are resolved as tame (safek tumah bi-reshut ha-
yahid tame). In another suggestion, Tosafot propose that the act of ritual slaughter involves such close
physical proximity to the animal that there is now a presumption of contact. Tosafot suggest that when

there is a presumption of contact, there is no genuine legal doubt (safek tumah).>®

518 Hullin 2b:
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519 see for example, Pesachim 19b:
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520 Tosafot Hullin 2b s.v. de-leteh:
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Ramban cites Tosafot’s analysis and rejects it.>?! Ramban resolves the contradiction by distinguishing

between two different halakhic concepts. The first, Ramban argues, is the legal principle for resolving
uncertainty regarding ritual purity and impurity (safek tumah). This principle is about determining the
ritual status (tame or tahor) of the object in question. It is with respect to this concept that the rule of

safek tumah bi-reshut ha-rabim tahor applies.

However, there is a second concept, Ramban argues, distinct from the first, of “extra vigilance” (shimur)
in the realm of Temple sacrifice. This principle requires that Temple sacrifices be known to be pure (bari
lo she-hen tehorin) otherwise they are disqualified as a sacrifice. This concept is not about ritual purity

and impurity (tame or tahor) per se, but rather about the qualifications for eligible sacrifices (pesulei ha-

mukdashim).

Armed with this conceptual distinction between tumah and shimur, Ramban argues that the standards
of shimur that determine the eligibility of a sacrifice are different from the rules that determine the
ritual tame or tahor status of the item. A sacrifice is valid only when it satisfies shimur, that is, when it is
known to be pure beyond any doubt. If the sacrifice is not known to be pure, then it is disqualified even

when the halakhah will resolve the sacrifice's ritual status by rendering it “pure”. Thus, if its status is in

521 Hiddushim Hullin 2b s.v. ve-im:
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doubt, it is disqualified as a sacrifice because it fails the shimur requirement--even where the rules for

safek tumah resolve it as pure.>??

Ramban’s approach differs markedly from Tosafot’s. For Tosafot, the talmudic contradiction is resolved
either by ukimta (relegating the talmudic passage to a case of bamah) or by a presumption of physical
contact. By contrast, Ramban’s approach distinguishes conceptually between the concept of ritual purity
status (tame vs. tahor) and the concept of shimur that determines the eligibility of sacrifices (kosher vs.
pasul). Ramban’s approach also breaks new ground in articulating this fundamental halakhic doctrine of

extra vigilance (shimur) as a legal requisite for Temple sacrifices.>?

I.  The Standard of Care Required of the Unpaid Bailee

Our ninth example is drawn from Ramban’s analysis of the negligence standard in bailments and torts.
The Talmud, Bava Metzia 93b, reports the following incident. A paid shepherd (shomer sakhar) had led
his flock over a bridge. While on the bridge, one sheep shoved another, pushing it into the river where it
drowned. Rav Pappa found the shepherd liable on the ground that he breached his duty to the owner by
not leading the animals over the bridge in a single file.>?* Had the shepherd taken greater care by leading

the animals in a single file, the sheep would not have been shoved into the river.

For a variety of reasons, Tosafot (Bava Metzia 93b s.v. Iba‘i) and other commentators note that the

context of the Talmud’s discussion implies that the shepherd’s failure to take the animals in a single file

522 |bid:
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523 Note Ramban’s declaration, in the above note, that Tosafot’s question “is no question” (D13 N'wIpN |'R). See
above, Chapter 4 n. 404, for a discussion of this as a feature of conceptualism.
524 Bava Metzia 93b:
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does not constitute an act of negligence (peshi‘a). Rather it constitutes a breach of the higher standard
expected of a paid watchman (shomer sakhar) to maintain an excellent standard of care (netiruta
yeterata). Thus, Tosafot conclude that an unpaid watchman (shomer hinam), who is liable only for

negligence, would be exempt under the same circumstances.>?®

Understood this way, Tosafot observe, Rav Pappa’s ruling in Bava Metzia 93b is in tension with at least
one Amora in Bava Kamma 58a who holds that failure to lead animals in a single file constitutes
negligence. In Bava Kamma 58a, the Talmud records a debate about the following case. An owner takes
his flock near his neighbor’s property. One animal shoves the other, causing it to fall into the neighbor’s
field, where the animal then consumes some of the neighbor’s produce. Whether the animal owner is
liable in tort to compensate the neighbor depends on whether he is considered to have acted
negligently. R. Kahanah finds the animal owner to have acted negligently, as “he ought to have taken his
flock in single file,” and therefore finds him liable to compensate the neighbor.>?® The Talmud there also

records Rava’s dissenting view exempting the animal owner from liability.

Tosafot note that R. Pappa’s ruling in Bava Metzia 93b--which holds that the bailee did not act
negligently by failing to take the flock in a single file but rather breached the higher standard of care
(netiruta yetarata) expected of a paid bailee--contradicts R. Kahanah'’s ruling in Bava Kamma 58a, which
finds the owner to have acted negligently by failing to take the animals in a single file and therefore

liable in tort.

525 Tosafot Bava Metzia 93b s.v. Iba’i:
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526 Bava Kamma 58a:
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Tosafot conclude that Rav Pappa’s ruling in Bava Metzia 93b is in fact inconsistent with Rav Kahanah’s
position in Bava Kamma 58a. According to Rav Kahanah, failure to lead the animals in a single file
constitutes negligence (peshi‘a) while according to Rav Pappa, it does not. On this basis, Tosafot

conclude that Rav Pappa must hold like Rava’s dissenting opinion in Bava Kamma 58a.>%’

Ramban begins his analysis by agreeing that, based on the Talmud’s presentation in Bava Metzia 93b
and Rif’s ruling there, an unpaid bailee (shomer hinam) would be exempt from damages if he failed to
lead his flock in a single file. Such conduct does not constitute negligence (peshi‘a). But Ramban notes
that Rif rules like Rav Pappa in Bava Metzia 93b and like Rav Kahanah in Bava Kamma 58a. This makes
Tosafot’s solution--that Rav Pappa’s ruling is in fact inconsistent with Rav Kanahah’s position in Bava
Kamma--impossible, at least within Rif’s framework. How, then, are we to make sense of the
contradiction between the passages? Bava Kamma 58a implies that such an act is negligent, while Bava

Metzia 93b implies that it is not.>%

Ramban sets out to resolve the contradiction by distinguishing conceptually between the basis for
liability in tort cases and the basis for liability in bailment cases. The passage in Bava Kamma 58a is
interested in determining an animal owner’s liability in tort for failing to prevent his animal from
harming a neighbor’s property. Bava Metzia 93b is interested in determining a bailee’s liability to the

owner for failing to have properly protected the item he had accepted, by agreement, to safekeep.

527 Tosafot Bava Metzia 93b s.v. Iba’i:
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528 Hiddushim Bava Metzia 93b s.v. iba’iy:
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Given this distinction, Ramban argues that whereas the standard for liability in tort is negligence
(peshi‘a), the standard for an unpaid bailee--because it is a contractual relationship by agreement
between two parties--depends on the implied standard of care that the bailee agreed to provide when
he accepted the bailment from the owner. The implied standard for the unpaid bailee, Ramban argues,
is set at the level of care that he would exercise with his own property (kemo she-‘oseh be-shelo).>*
Thus, tort liability depends on an objective standard of negligence; bailment liability depends on

breaching the implied terms of the agreement (mah she-kibel alav).

With this conceptual distinction between the basis and standard of liability in tort and bailments,
Ramban resolves the contradiction between the talmudic passages as follows. Failure to take the
animals in a single file is in fact negligent. This is sufficient to generate liability in tort, as Rav Kahanah
holds in Bava Kamma 58a and as Rif there rules. But for bailments, an unpaid bailee will be exempt from
liability, even when he acts negligently, so long as he abides by the standard of care that he implicitly
accepted, which is set by default at the standard of care that he would exercise with his own property.
For this reason, Rav Pappa holds in Bava Metzia 93b that an unpaid bailee would not be liable for failing
to take the animals in a single file.>3° Thus the two talmudic passages are in fact discussing two different

legal concepts with distinct legal standards.
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Let us now compare Ramban’s conceptual approach with Tosafot’s approach. For Tosafot, the
contradiction is reconciled by distinguishing between different sages’ opinions. The passage in Bava
Metzia follows Rav Pappa’s view which disagrees with Rav Kahanah’s opinion in Bava Kamma. By
contrast, Ramban reconciles the contradiction by distinguishing between two different legal concepts:
the standard of negligence for tort actions and the implied standard of care, by contract, of “as | would

watch my own property” for the unpaid bailee.

Ramban’s analysis exemplifies both aspects of the conceptual method. First, it articulates a core legal
principle of the unpaid bailee’s implied contractual basis of liability.>3! It also exemplifies the method of
utilizing fine-grained conceptual distinctions, demonstrating that the simplicity of the talmudic language
belies the complexity of its underlying concepts. On the surface, the Talmud applies the same peshi‘ah
standard of liability to both torts and bailments. In some instances, the Talmud even uses the same
phrase “shemirah pehutah” to characterize the standard of care required in both areas of law.>3?
Ramban’s contention is that these phrases actually have a different conceptual meaning in the two

areas of law. In torts it denotes a negligence standard (peshi‘a). In bailments it denotes the standard of

kemo she-‘oseh be-shelo.>*® As we saw earlier, it is one of the hallmarks of the conceptual approach that

531 Note that Ramban puts this distinction to work in other areas. See for example Hiddushim Bava Metzia 78a s.v.
ha, where Ramban interprets the Mishnah’s rule as stemming from a breach of the implied contractual
understanding of the parties. According to Ramban’s analysis there, the bailee’s liability turns on whether he had
breached the implied contractual understanding between the parties--even though he was not negligent (poshe‘a):
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Tosafot (Bava Metzia 77a s.v. huhmah), by contrast, who do not distinguish between the negligence standard and
the implied contractual terms, are forced to interpret the Mishnah as a negligence rule.
532 5ee for example Bava Kamma 45a.

533 For a vivid example, see Ramban Hiddushim Bava Metzia 42a s.v. kesafim.
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the nuance of the underlying conceptual and legal principles is sometimes masked by the Talmud'’s

language.

J.  The Paid Bailee’s Liability for Theft under Conditions of Impossibility

Our tenth example is drawn from Ramban’s discussion of the liability rules of a paid bailee.
Commentators are troubled by the following problem. Jewish law provides that both a paid and unpaid
bailee are liable for “negligence” (peshi‘ah) and that both are exempt from impossibility and force
majeure ('ones). Yet Jewish law outlines a distinct category of liability for the paid bailee: he is liable for

theft and for losing the item (genevah va-avedah).>3

Commentators ask: in what way is the genevah va-avedah liability of the paid watchman a distinct
principle of liability? If the bailee was negligent by failing to take proper precautions in protecting the
item, then he is negligent (poshe‘a), and even an unpaid bailee would be liable.>*> And if he took proper

precautions, then he should be exempt under the category of "ones.

Distinguishing “Genevah” Liability from Negligence Liability

Addressing the first horn of the dilemma--distinguishing negligence liability of the unpaid bailee from
genevah va-avedah liability of the paid one--Tosafot distinguish between different degrees of
precautions. Appealing to the standards of liability in torts, Tosafot explain that an unpaid bailee must
take low-level precautions, that is, the type of precautions that would secure the item from common

risks (ru’ah mezuyah), whereas the paid bailee must protect from a greater set of risks that include less

534 see Mishnah Bava Metzia 93a; Bava Metzia 94b; Bava Kamma 4b and Rashi there s.v. shomer hinum.

535 Ramban hiddushim Bava Metzia 42a s.v. kesafim:
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common ones (ru’ah she-einah mezuyah). Thus, the standard of care is set at different degrees for the

different types of bailees.>3®

Ramban offers a different analysis. In his view, the genevah va-avedah liability rule does not simply pick
out a wider scope of risks (einah mezuyah vs. mezuyah) as Tosafot would have it. Rather, it refers to a
conceptually distinct type of protection and guardianship (shemirah). According to Ramban, the genevah
va-avedah standard requires that the bailee be physically present with the item and that he surveil it

with his own person (yoshev u-meshamer) throughout the duration of the bailment.

The paid and unpaid bailees, then, are distinguished by different types of shemirah obligations. For the
unpaid bailee it is sufficient that he ensures that the item is protected. He can lock it in his house or
place itin a locker. The paid bailee, however, must physically watch over and be present with the item
throughout the bailment (yoshev u-meshamer). Even if he took extraordinary precautions to protect the

object, the paid bailee is liable if he was not physically present with the object to guard it.>3” Thus,

536 Tosafot Bava Metzia 82b s.v. ve-savar:
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N"w N21un N1MY N1l X721 NNINA NNy NMaT DNN N2 'PImEN"wn yin 11'hu1? 1iwn mTrTnn? 0arn 2101 (nn "1 ow)
Y1 unwnTa NYIXA NIRY NN TINYY 0212 NARIENIND NN TINY2 0712'w N2T 130 NN NI 12 1INy nnh)
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See Ramban’s summary of Tosafot’s position in Hiddushim Bava Metzia 42a s.v. kesafim:
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537 Hiddushim Bava Metzia 42a s.v. kesafim:
JNWNAYE KDY TY INMY X923 K7 10w v 071V

And Raman Bava Metzia 93a s.v. ha:
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whereas Tosafot resolve the difficulty by distinguishing between different degrees of precautions
(mezuyah vs. einah mezuyah), Ramban distinguishes between two different types of safeguarding:

merely taking precautions, and actively, physically surveilling the item with one’s own person.>3

Distinguishing “Genevah” from Impossibility and Force Majeure Cases

The second horn of the dilemma is how to distinguish genevah va-avedah liability from force majeure
and impossibility cases. Suppose the item was stolen from the paid bailee under circumstances beyond
his control. Does that fall under the genevah va-avedah rule, in which case the paid bailee would be

liable, or under the ‘ones rule, in which case the paid bailee would be exempt?

For example, Tosafot (Bava Metzia 42a s.v. amar) inquire whether a paid bailee who took ill and
therefore was unable to guard the item when it was stolen would be liable under the principle of
genevah or exempt under the principle of ‘ones. Tosafot are very strongly inclined to suggest that the
paid bailee would be exempt under a theory of “ones.>* But they concede that this suggestion is

apparently inconsistent with the following talmudic ruling.>4°

NN DR 270N "ar1 IR 01292 701 AN .DTARD NINENLAN NIR 'N720 121N 12 KW 1D INIY NY2IR [INT RN
.ANWNIIXN AW 1R ITPO NIAW T 72 Uppn NNN
538 Ramban'’s conceptual distinction is developed further by later aharonim (see for example Mahaneh Ephraim,
Shomrim no. 18), who argue, based on Ramban’s distinction, that the paid bailee is like a “worker” (po‘el), since he
has to sit and guard the item with his own person. The unpaid bailee, by contrast, who can simply take precautions
such as locking the item away, is not considered to have the status of a “worker”. Whether someone has the status
of a worker (po‘el) will affect various halakhot of employment, including the right to withdraw from the
employment relationship.
539 Tosafot Bava Metzia 42a s.v. amar:
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A talmudic rule, to‘en ta‘anat ganav be-pikadon, holds a bailee liable to pay the bailor double the value
of the object (kefel) if the bailee swears falsely, in an attempt to evade liability, that the object was
stolen from him. However, the Talmud explains that this rule is generally limited to an unpaid bailee, for
the following reason. Since a paid bailee is liable for genevah, he will be liable to pay out actual damages
in every case that he claims the object was stolen and will therefore never be given the opportunity to

swear to exempt himself.>*

Tosafot observe that this discussion implies that a paid bailee will be liable for cases of genevah even
under conditions of ‘ones. For if the paid bailee was exempt in such cases, the Talmud should have
acknowledged that there may be many cases of double damages (kefel) for to‘en ta‘anat ganav be-
pikadon with a paid bailee: to wit, in every case where the paid bailee claims that the item was stolen
under conditions of ‘ones he would be exempt from paying actual damages, which in turn would trigger

the swearing requirement (and thus the kefel penalty for swearing falsely).>*?

541 Bava Kamma 57a
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The Talmud singles out one exception to this rule: a case of armed robbery according to the view that armed
robbery is a form of genevah. As the tosafists note, the fact that the Talmud singles out this exception as the only
exception implies that in every other case of genevah, no matter the circumstance, the paid bailee will be held
liable. Thus, the implication of the Talmud’s ruling is that a paid bailee is generally liable for genevah under
conditions of force majeure.
542 Tosafot Bava Metzia 42a s.v. amar:
117 MR NATANTUNWN (]122 0T DWI.T 9T 2"2) D120 71921 21N 12W NI DX DWN 122221 YA DINY DX [I'Y X
719 'RN1MIZYWY 'WA XD N 1AW INIW TR NI IREY9] MIZWN D7WN NTIARL 112 NIV UIDN (301 RN qon
D'DDY N7N DAIR N'IN K7 N2 72 NAIKR 71N IN DY INOPNY IN NINN ' YPIpA PNUNY (120 DIIN DAY [VIDA RNpI7T
ynwn %91 0%wn N1 12 NI KIN 122 11D 0'0Y 81791 07WN |2W DIN MNIYA NIAKR 'R N7 MYT 10 N2 311N

"It D'DO!Y NI NIYDA X2 DX 1YW INIY 109N N2 N13 DIWNT



266

Tosafot are thus torn between what they take to be the straightforward application of the 'ones rule--to
exempt the paid bailee from genevah in conditions of "ones--and the implication of the to‘en ta‘anat

ganav be-pikadon passage--which implies that the paid bailee would be liable in such cases of 'ones.

Different tosafists propose different solutions, each adopting a different extreme position. One tosafist
rejects the straightforward application of the "ones rule and concludes that a paid bailee will be strictly
liable for genevah, regardless of the fact that no precaution in the world could have prevented the
theft.>*® Other tosafists go to the opposite extreme, ignoring the implications of the to‘en ta‘anat ganav
discussion, and hold that so long as the paid bailee exercises a reasonable standard of care (ru’ah she-
einah mezuyah) he will be exempt from damages in cases of genevah.>*

Ramban resists either of these extreme positions by distinguishing conceptually between two different
legal questions. One question, Ramban explains, is whether a bailee satisfied the standard of care
expected of him as a bailee. This category is about a bailee being exempt from liability. The other
guestion, Ramban explains, is whether the person who accepted the bailment is considered “a bailee” in
the first place. Just as a person is not a bailee before he receives the bailment, there can be certain

conditions that undercut his “status as a bailee” during the term of the bailment. Thus, there is a

543 Tosafot Bava Kamma 57a s.v. kegon:
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544 |n the printed Tosafot (Bava Metzia 42a s.v. amar) this is left as Tosafot’s firm preference, but it is not clear if
this is Tosafot’s decisive conclusion:
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Ramban, Hiddushim Bava Metzia 42a s.v. kesafim, appears to be citing Tosafot’s position as conclusive:
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R. Akiva Eger (Choshen Mishpat 303:2) also takes Tosafot’s position as a firm conclusion of law:
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distinction to be drawn between an exempt bailee and a non-bailee. Ramban puts this distinction to
work to solve the difficulty that confounded Tosafot: how to navigate the straightforward application of

the ‘ones rule with the implication of the to‘en ta‘anat ganav passage.

Regarding the 'ones rule, Ramban holds that if the paid bailee is unable to be physically present with the
object because he suddenly became ill or became unconscious in a manner that he could not control, he
would be exempt from liability if the object was stolen during his incapacitation. In other words,

Ramban believes in a straightforward application of the "ones rule for the paid bailee in cases of genevah
where the shomer was prevented from being present with the object. How then to make sense of the
to‘en ta‘anat ganav passage? Wouldn’t every paid bailee be liable to pay double damages (kefel) when

they swear that the object was stolen when they were physically incapacitated?

Here Ramban claims “no.” He argues that being physically incapacitated from exercising shemirah does
not constitute a claim of a bailee to be exempt from liability, but rather a claim that he was disabled
from functioning as a bailee and therefore did not have the legal status of a bailee when the genevah
occured. The kefel liability is only triggered by a claim of a bailee attempting to exempt himself from
liability. It is not triggered by a claim that the bailee was not in fact a bailee when the object was

stolen.>® Thus whereas Tosafot is forced to either embrace the ’ones rule but reject the to‘en ta‘anat

545 Ramban Bava Metzia 42a s.v. kesafim:
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Note how Ramban formulates his theory tentatively. He qualifies it with “ve-efshar” and concludes it with “ve-zeh
tzarikh iyun”. This is a common trend in Ramban’s Hiddushim where he will frequently introduce a novel theory
but cautiously qualify it with “ve-efshar.” These qualifications are usually dropped when Rashba and later rishonim

adopt Ramban’s theory. These later rishonim embrace Ramban’s suggestions without his tentative reservations.
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ganav implication, or to embrace the to‘en ta‘anat ganav implication but reject the ‘ones rule, Ramban
is able to embrace both by distinguishing conceptually between an ’ones that exempts a bailee from

liability and conditions that vitiate the bailee’s status as a bailee altogether.

Throughout this example, Ramban’s analysis exemplifies both dimensions of conceptualism. First,
Ramban articulates, for the first time, fundamental doctrines of bailment laws (yoshev u-meshamer; lo
na‘aseiti shomer). Second, whereas the Talmud appears to speak only of a bailee exempt from liability
(patur), Ramban offers fine-grained conceptual distinctions to explicate the difference between two
types of bailment exemptions. One type exempts a bailee. The other type undercuts his very status as a
bailee. Ramban’s conceptual analysis allows him to solve problems that, in this discussion, were

insurmountable for the tosafists.

Such is the case in our example when Ramban’s doctrine is taken up by Rashba and Ritva. See Rashba Bava Metzia
42a s.v. kesafim and Ritva Bava Metzia 93b s.v. ata.
For another example of this trend, see Ramban Bava Batra 4b s.v. ve-‘adayin, where Ramban writes:
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But Rashba Bava Batra 4b s.v. ve-ikah, adopting Ramban’s position, drops the qualifications and writes:
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What explains this trend? One possibility is that Ramban had a more conservative disposition than his students and
therefore formulated his novel positions more tentatively. See R. Michael Rosensweig, “Reflections on the
Conceptual Approach to Talmud Torah”, p. 205 (“The Rav has noted that Ramban is particularly inclined to
approach and then shy away from, or at least not fully develop, some halakhic breakthroughs.”) A different
possibility is that this phenomenon is consistent with a general trend in the history of halakhah that the first
theorist to put forth a novel idea does so hesitantly. Once the idea has been formulated and suggested, it loses its
sense of novelty and is enthusiastically embraced by the next generation of halakhists without hesitation. For this
phenomenon, though in the specific context of a new theory conflicting with established custom, see Haym
Soloveitchik, “Can Halakhic Texts Talk History”, Collected Essays I, p. 185.

Note also Ta-Shma’s astute observations, Talmudic Commentary Part Two, p. 48-49:
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K. Perjury: Hazamah and Hakhhashah

Our last example is drawn from Ramban’s analysis of the relationship between hazamah and
hakhhashah in his commentary on the Torah. It is important to note that Ramban offers the same types
of conceptual legal distinctions in his commentary on the Torah as he does in his Hiddushim on the
Talmud.>*® This indicates that Ramban did not utilize conceptual analysis merely as a tool to solve
difficulties in the Talmud. Rather, he consistently employed conceptual analysis in order to probe and
clarify the core principles of Jewish law--separate and apart from the need to resolve talmudic

contradictions.

The present example pertains to the rules of testimony when inconsistencies are found between groups
of witnesses. Jewish law distinguishes between the case where two groups of witnesses contradict each
other’s testimony—hakhhashah—and the case where a second group of witnesses testifies that a prior
group could not have witnessed the alleged event (‘imanu heyitem)—hazamah. In the case of
hakhhashah, neither group prevails and all the testimony is thrown out. But in hazamah, the latter
group is considered credible over the first. Commentators struggle to explain the discrepancy: In both
cases the witnesses' testimony are mutually contradictory. Why in one case does the second group

prevail but in the other case neither prevails?>*’

546 some of these instances come up incidentally in Chapter 6. A prime example is Ramban’s distinction in Vayikra
23:7 between the melakhah prohibition of the Sabbath and the melakhah prohibition of the holidays, discussed
below in chapter six. Ramban argues that the melakhah prohibition of the holidays is conceptually distinct from
the prohibition of the Sabbath. On the holidays, the Torah prohibits melekhet ‘avodah but not melekhet hana’ah.
On the Sabbath it prohibits all forms of melakhah. See also Ramban Hiddushim Shabbat 117b s.v. Ha.
547 see the discussion in Sanhedrin 27a:
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Tosafot acknowledge the problem and state that the discrepancy is logically unexplainable. In their view,
it results from a Torah hiddush.>* Ramban, however, explains the difference by drawing a conceptual
distinction between hazamah and hakhhashah. In a case of hazamah, the second group testifies against
(or about) the first group. The first group is the object of the second group’s testimony. But in the case
of hakhhashah, the two groups merely contradict each other in the substance of their testimony.>*
Thus, while both cases are instances of inconsistency between the witnesses' testimony, they are
conceptually different. In the one case, the inconsistency results from one group testifying about the

other group. In the other case, the inconsistency is between the substantive content of the testimony as

it pertains to the facts of the case.

Although this analysis appears in the commentary on the Torah, Ramban’s distinction was so powerful

and persuasive that it was accepted as doctrine by the Arba’ah Turim and other halakhists.>>° As we shall

548 Tosafot Sanhedrin 27a s.v. ein:
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549 Ramban Devarim 19:18:
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550 Tyr Hoshen Mishpat no. 38:
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see in chapter six, some of Ramban’s legal distinctions in his commentary on the Torah were later
incorporated into the talmudic commentaries and codes of the next generation of Spanish scholars.
Ramban’s conceptual distinction was also adopted by later authorities to explain why hazamah must
take place in the presence of the first group of witnesses. Rivash explains this rule by appealing to

Ramban’s analysis.>>!

Conclusion

This section has offered eleven examples of Ramban’s conceptualism and illustrates how Ramban wields
conceptualism as a powerful tool to both resolve talmudic difficulties and to articulate, classify, and
distinguish the core principles and concepts of Jewish law. These examples exemplify the method
Ramban employs throughout his halakhic writings. To be sure, this does not mean that Ramban utilized
the conceptual method in every comment of the Hiddushim. That would be an unreasonable and
misleading standard for determining a scholar’s method. The tosafists do not employ dialectic in each of
their comments either. But if we seek to characterize the type of legal reasoning that Ramban
consistently employs and that distinguishes his type of reasoning from that of his tosafist predecessors,

it is the conceptual method that looms large.
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See also Sefer ha-Hinukh no. 524 and Pnei Yehoshua Makot 5a.
551 Responsa Rivash 266:
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In chapter four, we saw the formulations of Soloveitchik and Ta-Shma who suggested that Ramban
developed and advanced the tosafists’ method and directly influenced the rise of conceptualism in the
period of the aharonim. In one respect, my analysis and conclusion supports Soloveitchik and Ta-Shma's
contention that Ramban moved beyond the dialectic of the tosafists and that Ramban is an important

bridge between the dialectic of the tosafists and the conceptualism of the aharonim.

In a different respect, however, my analysis demonstrates that it is incorrect to characterize Ramban as
a dialectician. Ramban’s method is best characterized as conceptualism, not as a form of dialectic (not
even, that is, a more sophisticated form of dialectic). This chapter offers an important corrective to the
portrayal of Ramban’s method in recent scholarship. Beginning with Isaac Unna, scholars have
characterized Ramban as a dialectician employing the method of the tosafists. Recall Unna’s formulation

characterizing Ramban’s method as similar to that of the tosafists:>>?

..NIQ0INN V2 NT7 2N WTIPA 10T
We also saw Soloveitchik’s depiction of Ramban as a dialectician who gave the tosafists’ method a more

literate and sophisticated expression:

“Nahmanides’ school was the natural offshoot—indeed, the second stage of the Tosafist
movement. The true intellectual successors of Rabbenu Tam and Ri of Dampierre were... the
great halakhists of Catalonia. Indeed, in Ritva’s writings, the Franco-German dialectic received

its most literate and sophisticated expression.”>%3

552 |saac Unna, Rabbi Moshe ben Nahman, p. 27
553 Haym Soloveitchik, Collected Essays | (Oxford, 2013), p. 32.

See also Soloveitchik, “Hadpasat Sefarim:”
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“The school of Nahmanides and his disciples, Rashba, Ritva, Rah, and Ran, constituted the
second stage of the dialectical revolution in halakhah. The first stage was Rabbenu Tam and Ri,
the second, the Spanish-Catalonian school. The works of Nahmanides and his disciples invariably
open with the problems raised by the Tosafists, present the tosafist solutions, and proceed
either to amplify them or suggest new ones...Their authors embraced the method of the

Tosafists, refined their thought, and gave it its most sophisticated expression.”>>*

Similarly, Ta-Shma observed that Ramban’s Hiddushim were a

“a direct continuation--a kind of sophisticated advancement--of the tosafist method that

preceded it.”>>®

And:
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554 Haym Soloveitchik, “Religious Law and Change Revisited,” Collected Essays I, p. 274. See also Soloveitchik,
Collected Essays Ill, p. 404: “the members of the school of Ramban were the intellectuals heirs of the Tosafists;
they constituted the second stage of the tosafist dialectical movement.”
585 T3-Shma, Talmudic Commentary Part Two, p. 35:
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The analysis of this chapter and of chapter four shows these formulations to be inadequate, or at least
imprecise. These chapters are the first substantial study devoted to characterizing Ramban’s method. So
long as Ramban’s method remained uncharacterized, scholars perceived Ramban as a dialectician in the
spirit of the tosafists, albeit in a more sophisticated form.**” This study offers a correction to that
portrayal of Ramban and concludes that Ramban’s method is best characterized as conceptualist, which

is distinct from the dialectic method of the tosafists.

As we saw in chapter four, tosafist dialectic is characterized by its attempt to scour the Talmud for
contradictions and to reconcile them in order to harmonize the talmudic text: collation, contradiction,
and reconciliation. How the contradictions are harmonized and what legal principles result from such
harmonizations--or the underlying rationale for those harmonizations--are less significant than the fact
of resolving the problem of contradiction. As the examples discussed in this chapter demonstrate, the
tosafists employ a battery of techniques to defuse the contradictions. In the above examples, many of
Tosafot’s resolutions are technical and ad hoc; few of them, if any, result in fundamental or

jurisprudentially rich legal conclusions.

By contrast, Ramban’s conceptual method is characterized by the particular method of resolving the
contradictions and the type of answers it prefers. In the above examples, Ramban consistently resolves

the contradictions through conceptual distinctions that articulate, clarify, and distinguish foundational

556 |bid, pp. 38-39.
557 Of course, scholars have realized that Ramban also has a traditional Spanish bent toward practical halakha. But
within his theoretical method of talmudic analysis, they are in agreement about the tosafist-dialectic

characterization.
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principles of Jewish law.>*® Furthermore, Ramban generally does not engage in two of the stages that lie
at the heart of the method of dialectic: collatio and contradictio. The eleven examples discussed in this
chapter illustrate the difference between tosafist dialectic and Ramban’s conceptualism. These
considerations suggest that it is inaccurate to characterize Ramban’s method as a form of tosafist

dialectic.

To be sure, Ramban draws extensively from the literature of the tosafists. He uses their questions and
their research to launch his own enterprise. Yet there is scant evidence to suggest that Ramban engaged
in his own systematic scouring of talmudic discussions to document contradictions.>*® Ramban used the
tosafists’ research, and even their set of problems, to launch his own analysis. Ramban’s project may
have been impossible without Tosafot. But that is a different proposition than the one that claims that

Ramban was engaged in a form of tosafist dialectic.>®°

The conclusion of this chapter supports the conception of Ramban as the founder of a new school of

halakhic jurisprudence and of a new genre of halakhic literature.>®* Moreover, this conclusion further

558 Note the observation of Mordechai Breuer, Oholei Torah: The Yeshiva, Its Structure and History, (Jerusalem,
2003) p. 107.
MATAW NANN 7K T'AN ININ NN ..0"w2A D2IY NINIPA 2 NIYpINI?P NINMD AIW' NI9DINN |2 NINA oIV ...["ann
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559 gee also Mordechai Breuer, Oholei Torah: The Yeshiva, Its Structure and History, (Jerusalem, 2003), p. 107:
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560 Jyst as Tosafot’s project may have been impossible without Rashi. But that does not imply that Tosafot were
engaged in a commentarial enterprise.
561 See, e.g., Twersky, “Introduction,” in Twersky (ed.) Rabbi Moses Nahmanides (Ramban): Explorations in His
Religious and Literary Virtuosity, (Harvard, 1983) p. 5; Ta-Shma, Talmudic Commentary Volume Two, p. 35:
200 7Y 17 TV, 1NN TN IR DTN 0712 TWKIL..0'M0119n0 090N "D'YITN"N 1ania %3 7w DNaR RIn "ann
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erodes the historiographical tendency to study Ramban through the lens of Ashkenaz versus Sefarad and
north versus south.>®? There is no reason to believe that Ramban saw himself as a practitioner working
within the tosafist school or method of dialectic. Based on his method of talmudic analysis, Ramban
should not be seen as a disciple of any antecedent school of halakhic thought, even though he drew
extensively from the entire range of existing halakhic cultures. Ramban’s halakhic project stands

independently and on its merits.>

562 See, e.g., Septimus, “Nahmanides and the Andalusian Tradition.” My approach here, resisting the trend in the
scholarship to view Ramban as a “northerner”, is consistent with my comments above, chapter one, n. 40, resisting
the claim that Ramban was a “southerner”.

563 Here I wish to reiterate that the use of a conceptual distinction is not itself novel. TheTalmud offers conceptual
distinctions on occasion, as do some of Ramban’s predecessors (see above, chapter four). The question is whether
Ramban’s predecessors utilized conceptual distinctions consistently enough to be characterized as engaging in
such a method of analysis. In my estimation, neither the tosafists nor Rabad nor any of the Andalusian rishonim
utilized conceptualism as a method. Of Ramban’s predecessors, the closest to constituting an antecedent to
Ramban’s conceptualism would be Rabad--and it is indeed possible that a careful study of Rabad’s talmudic
insights may indicate that Rabad was a forerunner of Ramban’s conceptualism, though in much weaker and less
consistent form. The role of conceptualism in Rabad’s halakhic thought would require a careful study of Rabad’s
halakhic oeuvre. If traces of the conceptual method are in fact detected in Rabad’s works, then such a finding
would complement Yahalom’s conclusion regarding the substantial influence of Rabad’s halakhic writings on
Ramban and broaden his conclusion to include methodology. For a general discussion of Rabad’s influence on
Ramban, see S. Yahalom, Between Gerona and Narbonne: Nahmanides’ Literary Sources (Hebrew; Jerusalem,
2012) and Haym Soloveitchik, “Rabad of Posquieres”. My own impression is that the conceptual method is not
prominent in Rabad’s works and that Ramban’s consistent use of the conceptual method appears to be his own
novel contribution to the history of halakhah. For a parallel methodological discussion regarding dialectic and its

origins, see Haym Soloveitchik, “The Printed Page of the Talmud,” Collected Essays, pp. 5-7.
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Chapter 6: The Biblical Verse as a Source of Normative Law in Rambans’s Jurisprudence

1. The Biblical Verse as a Novel Source of Normative Halakhic Jurisprudence

The biblical text, particularly the Humash, is one of the most important texts in Judaism. It is endowed
with sanctity, and it is read and studied in set portions on a weekly basis. But with respect to post
talmudic halakhic jurisprudence--deriving, explicating, and crafting normative Jewish law--the biblical
verse is not of central importance. The Talmud is the locus of Jewish law, and halakhic jurisprudence
derived, almost exclusively, from the explication and interpretation of the Talmud.>®* To the extent that
biblical verses were cited by halakhists in their normative jurisprudence, it was mediated by the
Talmud’s use and interpretation of those verses. Medieval halakhic authorities generally did not utilize
the biblical verse as a direct basis for their normative halakhic jurisprudence. They did not derive novel

halakhic conclusions directly from their interpretation of the biblical verse.

Zechariah Frenkel’s formulation in his Darkhei ha-Mishnah is most illustrative:°®°

NN'MN NNK INXA 0N .0NNRD T [2 K27 DIKPRN WITA 19 20 MINn 'MHYwni 2 0RiwRin nNim
IMIX NN X7 NMINN 2T T2 P90 0NY 7712 ORI .PATAY XIPNRN AW [N N271,0121 NN NV N721w0n TInnNn

.0"WN MIN '9 0YRWA DN I ,K1pNN TN

564 |n some instances other canonical sources of Jewish oral law, such as the Tosefta and the Yerushalmi, are
important. Similarly, minhag and communal practice, in some cases, are important sources of the oral tradition.

565 Zechariah Frenkel, Darkhei ha-Mishnah (Leipzig, 1859), p. 18.
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Likewise, R. Aharon Ha-Levi of Barcelona (Re’ah) expresses this very idea while criticizing a colleague for
appearing to have derived a normative halakhic conclusion directly from a novel interpretation of the

biblical verse. Re’ah exclaims:>®®

11227 1IN "wNT N2T 'R TN |2 N7 AN

In the rare instances where medieval halakhists appear to use the biblical verses as the basis for a novel
halakhic principle or rule, scholars have claimed that these cases are exceptional, motivated by extreme
pressure or communal sensitivity. In other cases, scholars have shown that the citation of the biblical
verse was not performing substantive halakhic work--it was bolstering an already-reached halakhic

conclusion or practice--or simply offering guidance on a matter that was at bottom not ‘halakhic’.

The Grossman-Soloveitchik Debate

Perhaps the best way to capture the medieval halakhist’s attitude toward using the biblical verse as a
basis for novel normative jurisprudence is to consider Haym Soloveitchik and David Berger’s response to
Avraham Grossman’s suggestion that early Ashkenazic authorities utilized the biblical verse in just such a
way. Grossman characterizes what he takes to be Rabbenu Gershom’s novel use of the biblical verse to

derive normative halakhic conclusions:>®’

W' N2 WNNWN? DN AN N2 0" N, [Nan MM yton,n21wn XN NIXN [N R XN1jpnRn NIPANT? 1wNAal
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566 Re’ah Ketubot 60a, s.v. Tanu Rabbanan.

For a list of similar exclamations from other medieval and early modern halakhists, see Y. Gilat, “Midrash ha-
Ketuvim ba-Tekufah ha-Batar-Talmudit” in Gilat and Stern (ed.), Mikhtam le-David: Sefer Zikaron le-Rav D.
‘Uks,(Ramat Gan 5738), pp. 376-377.

567 Avraham Grossman, Hakhmei Ashkenaz Ha-Rishonim, p. 155.
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And in a later chapter, Grossman writes:>®®
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After citing a few examples, Grossman notes that Rabbenu Gershom’s (legal) interpretations of the

biblical verse are in fact quite novel:>%°
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Summarizing his assessment of Rabbenu Gershom’s normative use of the biblical verse, Grossman

recoghizes that this phenomenon is “extremely rare” in the history of halakhah:>"°

IT 10T NN D'T'UN--...K1PAY IMIVIINA 1T DIPN DRPRN--N"N %W D'eI19nn NATNYAIMN ¥ nnintiy
N'YNNY TV 1T ,'wHWN1 IWN 11T TIOWNRL DNNK DN 98K D2 NN R LGRD NN 1 0TUni TR IR
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In a later chapter, Grossman reiterates how unusual this phenomenon was and that it did not hold true

for later generations:

5681hid, p. 430.
569 |bid, p. 156.
570 1bid. p. 157.
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Similarly, Grossman notes that it was wholly unprecedented in post-talmudic history of halakhah:
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According to Grossman, then, the norm in the history of halakhah is that the biblical verse did not serve
as a novel source of normative halakhah in post-talmudic halakhic jurisprudence. In Grossman’s view,
Rabbenu Gershom and a handful of pre-Crusade Ashkenazic scholars were rare exceptions to the

general rule.

In a review of Grossman’s work, David Berger emphasizes that characterizing the phenomenon of
utilizing the biblical verse to draw normative halakhic conclusions is important in itself, and he notes

that this is one of the most interesting insights of Grossman’s work.>’
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Berger also emphasizes that this phenomenon is extremely rare in the history of halakhah of later
generations (tofa‘ah zo nedirah me’od bi-tekufot me’uharot).>’? Berger points to a later example of a
medieval halakhic authority offering a novel interpretation of a biblical verse to derive a normative
halakhic conclusion. Maharam of Rothenburg was asked whether atonement is necessary for a man who

had killed his wife and children to prevent their capture and forced conversion to Christianity during a

571 David Berger, “Heker Rabbanut Ashkenaz ha-Kedumah” Tarbiz 53:3 (5744), 484.

572 |pid.
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crusade. In response, Maharam offers a novel interpretation of the biblical verse and extends the license
to kill oneself to sanctify God’s name to also permit the killing of others.>”® Still, Berger notes that this
case is exceptional given the highly emotional context of the Crusades and the background fact of its
widespread practice. It thus constitutes an exception to the normal rules of normative halakhic

jurisprudence:>”

NYAT,NIPAN N LWNYTIND NWAT? AN N11MYN XNIT NWNRWNN ,0" 0NN 2w NNK NAIWN 2V 1'UnY .. INTaI
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While Grossman concedes that the post-Talmudic halakhic norm was certainly not to derive normative

halakhic conclusions directly from the interpretation of the biblical verse, he does maintain that pre-

573 |bid.

574 David Berger, “Heker Rabbanut Ashkenaz ha-Kedumah,” Tarbiz 53:3 (5744), 484 n. 6. See also Berger, The
Jewish Christian Debate (Philadelphia, 1979), pp. 25-26 (“Ashkenazic Jews were hardly able to discuss the issue of
martyrdom, even in a halakhic context, without a passionate, emotional response. A remarkable tosafot, for
example, points out that a certain talmudic passage seems to require a normative legal decision that a Jew is not
obligated to resist to the death when forced to engage in a private idolatrous act. But, say the tosafists, “this is
difficult”, and one expects that this standard formula will be followed by the ordinary kind of legal or exegetical
argumentation. Instead, we are confronted, at least initially, by an emotional outburst.”)

See also Haym Soloveitchik, “Halakhah, Hermeneutics, Martyrdom,” in Collected Essays I, p. 231, (“The strange
reasoning of the Tosafists on the subject of martyrdom does not, | contend, bear legal scrutiny... their justification
of suicide... and their even more surprising defense of parents slaughtering infants to prevent them from being
reared as Christians were ex post facto justifications of the conduct of Jewish communities during the First
Crusade.”)

Discussing Maharam and other tosafist’s arguments for martyrdom, Soloveitchik concludes, pp. 253-254, “We can
safely say that the classic writings of the Tosafists, indeed, the very doctrines and arguments of their four greatest
figures, Rabbenu Tam, R. Yitshak of Dampierre (Ri), R. Shimshon of Sense, and R. Me’ir of Rothenburg, all show
such massive and atypical gaps in reasoning that we may conclude that something is deflecting their thought

process from its normal course.”
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Crusade Ashkenaz constituted an exception of sorts to this rule. It is not clear from Grossman’s analysis
how strong of an exception he believes pre-Crusade Ashkenaz to have constituted. At one point,
Grossman appears to concede that even in pre-Crusade Ashkenaz it was not the interpretation of the
biblical verse that drove the legal conclusion. Rather, the biblical verse served as a “support”

(askmakhta) to an already arrived at legal conclusion.>”®

Responding to Grossman’s analysis, Haym Soloveitchik convincingly argues that Grossman’s claim about
pre-Crusade Ashkenaz is ill-founded. Soloveitchik writes: “Of all the current notions about Early
Ashkenaz with which | find myself in disagreement, the most incomprehensible to me is the contention
that the eleventh-century Talmudists in the Rhineland... frequently ruled according to their own
understanding of biblical verses....”>’® After reviewing all of the cases cited by Grossman, Soloveitchik
shows that in most of them the biblical verse plays no substantive halakhic role. In some cases, the verse
is cited only because the Talmud had already attributed to it a certain legal meaning. In other cases, the
verse is cited because the biblical verse would have greater resonance to the inquirer than an obscure
passage in the Talmud. And in most cases the verses are cited for rhetorical purposes rather than

substantive halakhic doctrine.®”’

575 Grossman, Hakhmei Ashkenaz, p. 430:
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576 soloveitchik, “The Authority of the Babylonian Talmud and the Use of Biblical Verses and Aggadah in Early
Ashkenaz,” in Collected Essays Il, p. 70.

See also op. cit., p. 71, “I must dissent from the now widely held view... that the scholars of Early Ashkenaz...
knowingly and openly disregarded [the Bavli] and resolved halakhic questions on the basis of Mishnah, aggadah,
and biblical verses.”

577 |bid, pp. 85-100.



283

The Soloveitchik/Ta-Shma Debate

A second important exchange about the normative role of biblical verses in halakhic jurisprudence is a
debate between Yisrael Ta-Shma and Haym Soloveitchik. Ta-Shma cites a responsum of R. Isaac of
Dampierre (Ri ha-Zaken) to support the thesis that the tosafists, like their pre-Crusade ancestors (per
Grossman), extracted new normative doctrines from the biblical verse. Ri was asked about the
permissibility of killing an informer (moser) and whether normative jewish law sanctioned such a killing.
Ri responds unequivocally in the affirmative. As for the legal basis of such killings, Ri cites some aggadic

talmudic sources and exclaims that, in addition, there may be a biblical verse to support such killings:>’®

.NT2V PIDA DIV DY WY IWaN

Ta-Shma argues that Ri was prepared to justify the killing of an informer on the basis of some
(unknown!) biblical verse, even without a clear talmudic-halakhic source. This, Ta-Shma contends,
supports Grossman’s conclusion that Ashkenazic authorities were prepared to derive normative halakhic
conclusions directly from the biblical verse. But as Soloveitchik convincingly argues, Ri’s declaration

proves too much:

“Ri advances a number of perplexing arguments, one of which is the suggestion that there may
be some biblical verse justifying this execution. Anyone who gives an allowance on the basis of
the possible existence of a permissive biblical verse, though he doesn’t know what that verse is,
is effectively saying that the matter is permissible, with or without a verse. When the question
at bar is nothing less than the permissibility of killing someone, we may be sure that the decisor

has never in his life entertained any doubts on the matter. The ‘possible verse’ that is invoked is

578 Israel Ta-Shma, “Teshuvat Ri ha-Zaken be-Din Moser,” Studies in Medieval Rabbinic Literature IV: East and

Provence (Jerusalem 2010), p. 162.
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simply an asmakhta, a hook on which to hang something known independently from the
outset.... Clearly [Ri] is not deducing anything... Ri’s argument for the execution of informers is
not a deduction of any sort; it is simply another rare instance when the culturally axiomatic

invokes a text of any sort--here of the wildest sort--as an asmakhta.”>”®

Yitzchak Gilat’s Analysis

These debates reflect fundamental scholarly disagreement over the role of biblical verses in post-
talmudic normative halakhic jurisprudence. In an insightful article, Yitzchak Gilat offers several examples
where important halakhists appear to derive normative halakhic conclusions directly from their novel

interpretation of biblical verses. Gilat writes:
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Gilat emphasizes two important features of the cases in his study. He writes:>%!
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579 Haym Soloveitchik, “On the Use of Aggadah by the Tosafists: A Response to I.M. Ta-Shma,” Collected Essays I,
pp. 102-103.

580 vitzchak Gilat, “Midrash ha-Ketuvim be-Tekufah ha-Batar Talmudit”, pp. 377-378. Gilat and Stern (ed.),
Mikhtam le-David: Sefer Zlkaron le-Rav D. ‘Uks, (Ramat Gan, 5738) 374-393.

581 Ibid, p. 378.
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In this section, | briefly examine two of Gilat’s examples that illustrate this halakhic phenomenon, before
turning to Ramban’s jurisprudence. In one example, Gilat demonstrates that some prominent Geonim
derived directly from their interpretation of the biblical verse the normative halakhic conclusion that an
apostate is to be excluded from the rules of levirate marriage. They interpreted the verse “ki yeshvu
ahim yahdav” (Devarim 25:5) as requiring a sense of religious fraternity (ahikha be-mitzvot) between the

two brothers. Without a shared religious fraternity, the laws of yibbum do not apply.>®?

Other medieval authorities offered the following novel interpretation of the verse to exclude the wife of

an apostate from levirate marriage:>%3
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In these cases, the halakhic authorities concede that the apostate retains his personal status as a Jew;
they invoke these novel interpretations of the biblical verse as special exclusions that pertain uniquely
to levirate marriage--despite the fact that these exclusions do not appear in the Talmud.® As Gilat

concludes:

582 see Gilat “Midrash ha-Ketuvim”, p. 379, citing the Geonim as requiring “|'NI&" NUWA NINK DNY wiw” and “ '8l
NIN I'NKR IN7”, and “DINKa Xann nron”.,
See also Terumat ha-Deshen no. 223:
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583 Meiri, Yevamot 16b.
584 For a discussion of these issues, see Jacob Katz, “Af al pi she-hata Yisrael hu”, Tarbiz 27 (1958): 203-17, and
Ephraim Kanarfogel, Brothers From Afar: Rabbinic Approaches to Apostasy and Reversion in Medieval Europe,

(Detroit 2021).
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While this example is quite significant—and intriguing--it is important to note that the topic of apostates
and levirate marriage is a highly charged one. In some contexts, it would mean that a Jewish woman
would be unable to remarry if the apostate brother wasn’t available or willing to perform halitzah. It is
thus quite possible that this example would fall under the exception characterized by Berger and
Soloveitchik above. Levirate marriage was an extremely charged area of halakhic jurisprudence, and we

ought not infer a general principle of jurisprudence from an extraordinary case.>%

In a second intriguing example, Gilat shows that medieval halakhic authorities appealed directly to their
interpretation of the biblical verse regarding the scope of the prohibition of returning to Egypt.>®’
Several medieval authorities were puzzled by the fact that Jewish communities continued to exist in

Egypt, which appears to transgress an explicit Torah prohibition. R. Eliezer of Metz writes: >

%83 Gilat, “Midrash Ha-Ketuvim”, 379-380.

586 see also Yosef Hayim Yerushalmi’s contention in the first chapter of From Spanish Court to Italian Ghetto that
historians ought to exercise great caution when deriving conclusions from halakhic decisions that immediately
bear on an urgent humanitarian crises. Yerushalmi cautions that a halakhic decision rendering a Marrano “non-
Jewish” may reflect more about the decisor’s desire to free a woman from levirate marriage and halitzah than
about the halakhic status of a Marrano. See Yerushalmi, From Spanish Court to Italian Ghetto (Seattle and London,
1981), pp. 25-28 and n. 39 therein.

587 On the prohibition of returning to Egypt see Devarim 17:16; Sukkah 51b; Rambam Melakhim 5:7-8; Sefer ha-
Mitzvot, Lo Ta’aseh 46.

588 Sefer Yere’im no. 309.
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R. Eliezer of Metz thus derives a normative halakhic conclusion from his interpretation of the verse. On
his interpretation, the verse doesn’t prohibit dwelling in Egypt per se, it specifically prohibits returning
to Egypt from the Land of Israel, literally, via the route that the Jews took during the exodus (ba-derekh

ha-zeh).>®

R. Eliezer of Metz’s interpretation of the verse was partially motivated by the need to explain the
practice of Jews dwelling in Egypt. Still, this example does not appear to be as emotionally charged as
the prior example involving levirate marriage. Nor do the halakhic and practical stakes appear to be as
high. Furthermore, R. Eliezer could have offered a host of other answers to justify the practice of
Egyptian Jewry without having to derive his normative conclusion from a novel interpretation of the

biblical verse. Indeed, some of his colleagues did just that.>*°

589 see also Semag, Lo Ta‘aseh 227:
NN 2V NN'M WLLUTIV AT T 27 [[119'0m K7 (To,T DNAT) 1KY DNINAY 9N IR K7W RID N2 WITHN NIX
YN 1TUN 117 270 wIN'a1 w191 K7 OX 1'NN7 DU 117 'N1 .07 W2 170 [1IR'D 2 0w 12127 DAl O DRD2IWN NN
NN NINAIN IR 22K DNXAYT 28 YIND 1172 0T 7T2 XN 01N N0N X7 il [[J19om K7 (ow)
See also Ritva Yoma 38a, who cites R. Eliezer of Metz’s novel interpretation of the verse, but rejects it:

TN NNR 22X TN ANK 'R DY 1127 N9 1119 120 TIV NTN T2 WY [19'0IN K7 AMI2TA"URT 19 .0M¥N ¥ KNMTI0I7N
,OMNN 07172 NN212"T 0"2070 (122 DMIXAL DTN (AT 7127 D7IVN 1200 N1 20 N7 RNMN 1IN, YIND NIR 211371 N1IN0Y
AINJN 0N K7W YN YN YR 10,2 NN 12NN [ NINK DN 2R1127N2117172N2 120 NN [NIRY DINIR W1

AUD'NN 'NY NI 12201, TIV TN T2 217 (191010 N2 X 22 20T 0NXAY 12TRN1 2R YINAY RINN 1T 2107 KON

|"RI NINCTAR YIN? NXIN 22 YIND XD 722 0'NTI NI 1290 02w DTN N1 228 DNNTR 2V ["NY 28U 0T KK NINN
JYOIN7 NXINY YIND 0 NYUTA NNXY K7W K7X 110N
See also Kaftor va-Ferah chapter 5.

590 See the three answers offered by Ritva, cited in the above note.
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Gilat’s insightful article offers several more examples of this phenomenon, with varying degrees of
persuasiveness.>! Gilat’s article does not point to any particular figure as especially associated with this
phenomenon. Nor does he attempt to show, or make claims about, how systematically this method was

applied in the history of halakhah.

The Biblical Verse as a Source of Normative Halakhah in Ramban’s Jurisprudence

| will argue that Ramban systematically looked to the biblical verse to illuminate normative halakhic
doctrine, and in many instances he derived practical halakhic conclusions directly from his novel
interpretations of the biblical verse. This section discusses several examples where Ramban employs this
method, and | show how later halakhic authorities adopted Ramban’s conclusions as normative. Unlike
the examples discussed earlier in the chapter, the halakhic issues at bar in the examples below are not
instances of extraordinary humanitarian need or areas of law where emotions might run high. These
examples therefore support the general conclusion that the biblical verse played an important role in
Ramban’s ordinary jurisprudence.>®? To grasp the manner in which Ramban used the biblical verse to
derive normative halakhic conclusions, we must take a close look at the instances where he does so. As
we shall see, Ramban’s use of the biblical verse to derive normative halakhah spans a wide range of

halakhic areas including: monetary civil law, political authority, the administration of justice and civil

591y, Gilat, “Midrash ha-Ketuvim bi-Tekufah ha-Batar Talmudit” in Gilat and Stern (ed.), Mikhtam le-David: Sefer
Zlkaron le-Rav D. ‘Uks, (Ramat Gan 5738) 374-393.
592 For some discussion of the role of the biblical verse in Ramban’s halakhic jurisprudence, see Yisraeli,
Intellectual Biography, pp. 152-154:

,12N NIYHANNAN NIMA%0N NI2PONN 78 NINIPAN 72 DYAN 'wna Nx 'Ninn?' 1"an1 n1ol Napnwn inxy ninn wineaa

" N'TIN%Nn NINQ0A TIO' 72 DNY? |'KY DM'NA70 0'TA'N DNI2N N017 QN OM'YYI

See also Yosef Erel, Hashpa ‘ot Hadadiyot Bein Parshanot ha-Peshat le-Bein ha-‘lyun ha-Hilkhati be-Yezirato shel
Ramban (MA Thesis, Jerusalem 5766); Yosef Erel, Parshanut Peshat le-Mikra ve-Halakhah Pesukah be-‘Avodato
Shel Ramban, JSI) 8 (2009), pp. 117-152.
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procedure, marital and family law, the sabbath and the holidays, ritual sacrifice in the temple, and meta-

legal principles.

I.  Monetary Civil Law

Price Gouging in Real Property

Jewish law prohibits price gouging. The Talmud in Bava Metzia (49b-51a) provides that price gouging
more than 1/6 of the price of the item invalidates a transaction, less than 1/6 is prohibited but does not
invalidate a transaction. The Talmud further states (Bava Metzia 56a) that “real property is exempt from
[the strictures] of price gouging.”>®® The standard interpretation amongst talmudic commentators is that
this exemption for real property excludes real property from all aspects of the price gouging injunction,
including the prohibition itself.>** In other words, there are no restrictions, legal or moral, on how much

a person can permissibly mark up their real property when they put it for sale.

593 Bava Metzia 56a:
JIUPIPNT,NNDWNTL,DTAVN AR DNY ['NY DMATI7R
594 see for example, Rashi Bava Metzia 56b s.v. davar, implying that the prohibition of price gouging is limited to
personal property (metaltelin):
1AM %22 119 T - T2 TN NIpan AT
For this interpretation of Rashi, see Hikrei Lev, Hoshen Mishpat 2:86 and Raza »e-Shabti Bava Metzia 56b, p. 500,
s.v. Rashi d.h. Davar:
2772 KI0'R 2T 2"0TINIAN
See also Tosafot Bava Metzia 6a s.v. ela. For commentators who interpret Tosafot as holding that there is no
prohibition at all for price gouging real property, see Mishneh le-Melekh, Malveh 4:1:
12N ANAIRA NIVPIP ['DYUNAT 'RAT N7 K110T YDA .97 IN? K7X 7'NNNN 112172 w1 INTIR 719 wNa 'oimn N1
.IN7110'ND
See also Minhat Hinukh, Mitzvah 229:1 and Raza de-Shabti Bava Metzia 61a, p. 541:

..NINAIRI 7T22 IN7 210NN DA 1DYNNI NIVPIPTUNYn
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In his Commentary on the Torah (Vayikra 25:14-15), Ramban acknowledges that the straightforward
reading of the Talmud implies that real property is excluded entirely from all price gouging
regulations.>® Yet, he notes that this appears to force an awkward reading of the biblical verses. Verse
14, which states the general price gouging prohibition, is surrounded by two verses (13 and 15) that deal
with real property. Verse 16 also discusses real property, and the next verse, 17, once again takes up the
price gouging prohibition. Ramban notes that the juxtaposition and intermingling of the price gouging
prohibition with the verses dealing with real property implies that the price gouging prohibitions in

verses 14 and 17 apply to the real property sales discussed in the neighboring verses 13, 15 and 16.°%

Ramban contends that the talmudic interpretation excluding real property entirely from the price
gouging regulations does violence to the plain meaning of the biblical verses, breaking up the verses as if
they were dealing with unrelated topics.>®” Ramban therefore sets out to reconcile the talmudic
interpretation excluding real property from price gouging with the biblical verse that appears, based on

context, to apply the price gouging prohibition to real property. Ramban’s solution is to distinguish

595 Ramban Vayikra 25:14-15:
T2 T N2PIN AT, NMY T NP IN INRKIY , NIVPNT? ARAIK 'RY (K 12 12"1) NAR 12'Ia0 2N
59 |bid:

RUTAITEAR] Al 1 1 ; 1 . 1 , -
VPR NIAPN IR 11NN MTN2 XA AKAIND 2V, 11918 2V Xpn 2w 101wa "2 1NK 01w 190n1",[Inn NNAIX T - 1IN 28

NTINILYIN DY W' ONI L7201 NIWA 17 11TANY 1910 Y N3IpN N272'1 12100 1107 01w 921,721 TV w 0w NN uT
ANNIY INTIL AT 197 NPT 71X N2N NIKIAN NP 2281 NIANAD DY Y ORI NPI7 NINNI 10 D) 0NMTA 0NN
IN2N (2 D2 '2W) IYAT 1I2'TNIAAL.17 22NRN NP7 T2 NTAIY XNNW NINIANN W ' '97,"7% 121! ninian 2w 1aona”
¥ DY 190N ,IDIYaN RXI' 12N .D1IY MY [NIK NINIAN WY @ 17798 ,01Y MY NING 7IN27 NN 12K INTY 12ImnyY
NIPNAN AW 1020 NINW NRNALLM'WN (1IW7,0MY DY DIVAL 19TV 2w N21 NIKIAN

597 |bid:

TRIV PI0A 22 N'N'Y IAKALLIDIYAN NIXIPA NIDNY 710X 12N12 2V .NIVPIPR? ONAIX ['RY (N 12 n"2) NnX ' 2N

D'IW 19002, NN UTNIL AR IR IR 1IN 28 T2 T D220 02T JNMY T N3P I NMY2 1200 120NN 21RKRT.1NXUa
221.921117 1M2'wn 019 %2 %V 12 D'WYNNI NN DY '8 ,77 D12 NIRIANN 'Y 1901021 NIKIANN INKA NIPN 2210 NN

.02, INTMY DR WIR 1IN X21IKR1ETNE, 07107 12 NnTY 22011 0Nt Nt
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between the price gouging prohibition (issur) and the price gouging rules that either rescind the

transaction or compel the seller to disgorge the exorbitant portion of the sale price.

Ramban argues, on the basis of his interpretation of the biblical verses, that the price gouging
prohibition does apply to real property. The talmudic exclusion of real property is limited to the rules of
repair--of rescinding the sale and disgorging the excessive payment. Thus, someone who price-gouges
on the sale of their real property violates a biblical prohibition, even though they have no duty of repair
after the fact.>®® Ramban even offers a detailed reading of the verses to demonstrate that the verse
itself intends to distinguish between the prohibition which applies to both real and personal property,

and the rules of repair that apply only to personal property.>*®

Note that Ramban derives an important normative halakhic conclusion from his novel analysis of the
biblical verses. According to Ramban, a biblical prohibition enjoins a seller from selling his real property

above its market value. Ramban’s analysis and legal conclusion was accepted by later commentators

598 |pid:

NIN WIN 121N 78 21NN 12T [NAY ,NIVPIPA 12 0707002 111,172 121V NYUT? 101'AN DX NIRAN IRTIY X120 TIY AWIN NI

D'MIZWN DNAINA IWTN 13120 72K LINR IR WK 1T X710 01N 197 NN 1P INMTA RINY 2200 TNR DY 19002 1'NN

N'NY 1IN ,N7'NN,NINNA N1 17'98 DN ARIINAY '97 NIVPIPN 1DUN 7171 NTA1LNIMYA NI NP 210'a1,NpRn NINYA

NDLYIN NNIIX 11912 012012 7027 DTN 22 T 'R 22K ,NUT? [2 NN 110X KINY 19 2V QR ,NINWN NIN91 017070101 n7'NN
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599 |bid:
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and halakhic authorities.®® R. Akiva Eger in his glosses to Shulhan Arukh cites Ramban’s conclusion in

the Commentary on the Torah as authoritative.?%!

600 See, for example, Sefer ha-Hinukh, Mitzvah 337:
T N3P IR NMY7 1000 Nann i [I",n" Xpi] 1KY ;120011 NPRA NAPIA 2037 2 28 TR NIRRT K7W ()
NN [2"V 1"110"1] XAl IR NRANCIT, AR IR WK 1IN 28 ,819021 12127 DINAT NARLLINN IR WK 1IN 28 NNy
,12 1IN2 NIV NINAIN 7V 2IM32N 1T K2W WATAN NI 'R1L207010 172,77 TR N2pan 12T, Nny 71 ,n212% D1nat
N1 NIMYN AN NTIN R'NY ARAIKD 2"V 2 0W] 12122 DINIT NRRY ['PI7'NN 122 ,NNAIND 2T 017 KID VN KON
NIYY 197,727 ["070N02 NRAIRD T NINT X IPTPTY DT IR ....|'707002 K2R NIV 1013 IR NINYAT NINYND NiNaa
N3P IN MKW 707002 NINTRN TN |2 INRIL,70701 |12 UPIP 12712100 72 ynwnT 1200 N2AN 21NKRY 0T |1Iw71 2man
["TTY NXPA (1NN NITAINTI YR 'RY UTINN |'T 207001 wWiv 017 0 17,77 T Napa I 720%010 XpITynwnT,Tn
DNY NID [N PI7'NN 728 .DYUT? NN NIRING N72 1ATINY ,NNRRA RN 707002 2 Upa 2 NInTRN 'V 72N .12
19% UPIpA 72N,["7070102 120 M ANAIR 21207 X7Y NIMAN NYTY 1000 702'Y NN N1 20701021 NIRIIK IRYA)
T 2v [2"V T "2] N212% DINAT MKW NN V3L ININR INP7Y INK INAIR 72 1221007 NNan 17 07197 01 12T Uyppney
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See also Rabbenu Yonah, Bava Batra 78a:
111197 22T NN2IN NWI9N |21,ANAIN NITNN X7X IDUNNI K21,1IN K77 IN72 02121V IRTEARIIN DN 'RT 10 737,29
NIIND 2V 10T NIYMPA DA RNZKR,'ATIN K21 1NPNR D'WYUNRN D1IWN DYN '9%1 1NN N2IN DY
While Rabbenu Yonah does not cite Ramban as the source for this interpretation of the verses, it would be an
extraordinary coincidence if the two scholars--who were closely related and in correspondence with each other--
wound up with identical positions and interpretations. And while it is conceivable that Rabbenu Yonah had the
formulation first, Ramban’s own formulation suggests that it was he who originated the theory, as he prefaces his
remarks in the Commentary on the Torah with: X120 TIV awIn 'axI.
Note, however, Ta-Shma’s claim in “Rabbenu Yonah Gerondi: ha-Ish u-Fo‘alo”, p. 122, regarding Rabbenu Yonah in
general:
.79021 N70IN NA'R "2 'WITN 2V RIN INYAWN ,N27TR 12NN DD 12,7130 K7 'RTI2|"2n70 72 1190 NN
Ta-Shma does not offer any evidence for his claim, and it needs to be evaluated carefully.
601 R. Akiva Eger Hoshen Mishpat 227:29:

[T XN 2INJN LU R711781 DA 1Y IN?0 DA N"NT 2 712'NN 1902 N8N ninn "9 "anan 2" .aNIR DN 'RY [u"1w]

.npn 2011 NNAIR MIN

See also Pithei Hoshen, Gezeilah ve-Ona’ah 10:4 note 6.
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First Born’s Double Portion in the Estate

Jewish law provides that a first-born son is entitled to receive a double portion in the estate of his

deceased father. Further, the Talmud rules that, in contrast to other heirs, the father cannot disinherit
the first-born from his double portion.®® This ruling is accepted as normative by the halakhic codes.®®
Ramban himself counts the positive obligation to grant the first born son his double portion as one of
the 613 biblical commandments in addition to a negative prohibition to deny the first born his double

share.5%

Yet in his Commentary on the Torah, Ramban offers the following legal analysis and halakhic conclusion
based on his novel interpretation of the biblical verse. Ramban opens his analysis by acknowledging the
biblical prohibition of denying the first born his double share. He also acknowledges that any attempt by

the testator to do so will be legally ineffective.%

602 Bava Batra 130b:
1IN 7012, 1N NA'Y DIYWA NNLRIN T R701212',102 IR 17'N2N 01 NEEINRKAY 197 21027 2210 X7 12 Tinnnn
N7 TINYN AW %2 K7 - PTNINA] MR 7012 1KY, 1IN VDY 1102 ,0X1'Y ' 227 9'NanY% AN% NiA Nana nimn - ptninad
1027 721 89
603 See, e.g., Rambam Nahalot 6:3; Shulhan Arukh Hoshen Mishpat 281:4.
604 see Ramban, Hassagot to Sefer ha-Mitzvot, Shikhhat ha-Lavin:
NINI.N1I22N LAYNI DY 19 ININ 7'N21 22N 'NX N IR 21TAN |20 |1 011220 11 AUnn 0N 117'N20211V1naw 2" nixnn
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605 commentary on the Torah, Devarim 21:16-17:
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But Ramban argues, based on his interpretation of the verse, that these rules hold true only if the first-
born son is alive when the testator dies. If the first born predeceases the father, then there is no biblical
injunction against denying the heirs of the first born son the double portion that the Torah allots to
them.®% Ramban’s argument is based directly on his novel reading of the verse. The verse (Devarim
21:16) prohibits the father from favoring the second child “over (al penei)” the first-born son. Ramban
contends that the phrase “al penei” is used throughout scripture only when referring to living people.®’
On this basis, Ramban concludes that the biblical prohibition of denying the first-born son his double

share applies only during the lifetime of the first-born son.

Ramban’s analysis constitutes an extraordinary limitation on the halakhic rules governing the first-born
son’s inheritance right.%% And it appears to run contrary to what would otherwise be the
straightforward application of the rules of first-born inheritance as presented in the Talmud. Note that
R. Yosef Trani (1568—-1639), who was apparently unaware of Ramban’s interpretation in the
Commentary on the Torah, ruled on exactly the type of case discussed by Ramban--where the first-born
son predeceased his father but was survived by his own child--and held that the first-born son’s child
has the same entitlement as the first-born himself in the deceased (grandfather’s) estate. According to

R. Yosef Trani, the grandchild (the son of the deceased first-born) cannot be denied the double portion

606 |big:
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807 |bid:
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608 Note the exclamation in the Pithei Teshuva, Hoshen Mishpat 281:1 regarding Ramban’s interpretation:
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in his grandfather’s estate that his father would have received.®® Yet Ramban arrives at a different
halakhic conclusion based entirely on his novel interpretation of the biblical verse. Remarkably, halakhic

authorities adopt Ramban’s legal conclusion as normative. %

II.  Political Authority
Communal Authority and Power to Punish
Ramban’s Mishpat ha-Herem is a short, halakhic epistle on communal legislation and authority to
punish. After clarifying some of the basic rules of herem and shevu‘ah, Ramban explains that a

community has the power to enact rules sanctioned by the threat of punishment, even without the

consent of each individual town member.%!* As Menachem Lorberbaum correctly observes, the herem

609 Responsa Maharit Hoshen Mishpat no. 71:
1'2N 2U' 1091 NTINRIETAR 2 IMNK IRWNTI102N IR 09 [IVNY Wn DWIAINT 11220 DY 012 2017 110 2py n9RY
I'"N N71 |'RXNY DN1IW |'2 00231 NIV 12TV 012 22 1R7N'W ININ 197 121 [IVNY 122111220 AN 7Y 1221722 IMNR R
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NN NYUWA |2 2NN IAKRY DU 1 17'aR NP8 1272 DTV X297 N2 R'WAN K7 NN 17 nN2T DY 19 %012 11220 |2 AN
211 DM 1M2T 11220 NN DN? NN TRRY DYMIETRNY N2 119 2V 1127 1'002 770000 2701 w1 P19 12w D172 AN K2
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610 see Ketzot ha-Hoshen, 281:4:
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See also R. Akiva Eger Hoshen Mishpat 281:4:
1227 IN122 P70 wNINY N 1N 11220 NN 0N 72N 11220 "N XPIT INTT AN Nimn 20 "9a1"anin 2"1.11012 7an [u"iv]
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See also Pitchei Teshuva 281:1.
811 Mishpat ha-Herem (ed. Hirshler) p. 294-295:
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was “the main legal technique used to make communal charters and enactments binding.”®2 The
natural question that follows is: what kind of punishment can the community adopt to punish offenders

of its herem?

Ramban argues that if the herem was issued by either a king of Israel or the High Court (Sanhedrin), or
even if it was issued by the people themselves in a public assembly of the Jewish people, violators may
be punished with the death penalty.®!3 Although no clear talmudic statement or ruling supports this
conclusion, Ramban cites several verses upon which he bases his argument. First, Ramban cites the
verses in Joshua 6, where Joshua issues a herem proscribing the spoils of Jericho.?** When Akhan

confesses that he violated the herem, Joshua sentences him to death.®®

Second, Ramban cites a verse in Samuel (I 14:44). There King Saul had imposed a herem on his soldiers,
prohibiting them from eating before the enemy had been defeated. When Saul discovers that Jonathan

had violated the ban, he declares him liable to be punished by death.5®
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612 Menachem Lorberbaum, Politics and the Limits of Law (Stanford 2001), p. 106.
813 Mishpat ha-Herem, p. 296:
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615 See Joshua 6: 16-19; Joshua 7:20-25.
616 Mishpat ha-Herem, p. 296:
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See | Samuel 14, verses 24, 27, 43, and 44.
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Third, Ramban cites the verse in Judges (21:5) where, after the tragedy of the Levite’s concubine, the
people of Israel gather at Mizpah to deliberate about their response to the tribe of Benjamin. The
Israelites declared a herem punishing with death anyone who didn’t show up to the national assembly.
Indeed, the people of Jabesh-Gilead did not attend the assembly and were punished.®!” Note that in this
instance, the herem was not declared by a king or by the Sanhedrin but by the assembly of people
themselves.®!® In his Commentary on the Torah, Ramban offers further support for his argument.
Ramban contends that since the assembly of Israel sanctioned the sentence against the members of
Jabesh-Gilead and participated in executing that sentence, it would be absurd to think that the entire

assembly acted in error.5%°
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618 Hence Ramban’s formulation: NV w9 M 8w |31, which suggests that this power resides in the assembly

of people itself.

Note also Ramban’s formulation, Mishpat ha-Herem p. 295, explicitly extending this herem power to the

townspeople themselves:
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See also Lorberbaum, Politics and the Limits of Law, p. 107: “Nahmanides returns to the political sphere in which
this authority originates--the townspeople, and not just the courts, are empowered to impose a herem.” And p.
108, where Lorberbaum describes Ramban as holding that “even the court’s authority to impose a ban is described
as derived from that of the public. The court stands for a public.”
619 commentary on the Torah, Vayikra 27:29:
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From these three biblical narratives, Ramban derives an important normative conclusion. He concludes
that a king or Sanhedrin or an assembly of people has the power to impose a herem whose violation
carries the penalty of death. The most remarkable part of Ramban’s analysis is his novel interpretation

of the biblical verse in Vayikra 27:29. The verse reads:

JINI'NIN DT N7 DTRN [N DN WK DN 72

As Ramban himself notes, the talmudic tradition offers two interpretations of the verse. The first
interpretation holds that the verse is referring to the market value of a person sentenced to death. Thus,
if someone sentenced to death declares that he wishes to donate the value of his person to the Temple,
he is not obligated to donate anything, since a person sentenced to death “has no worth.”%% On the
second interpretation, the verse blocks someone sentenced to death from “buying” his way out of the

punishment.®?!

Yet Ramban interprets the verse differently. He argues that it actually refers to the power of a
community (or king or Sanhedrin) to enact a herem whose violation carries the death penalty.®?? Fully
cognizant of the fact that the Talmud interprets the verse differently--and that no talmudic or legal
source endorses or supports Ramban’s interpretation--Ramban insists that the biblical verse can never

lose its plain meaning and that the verse can sustain multiple interpretations simultaneously.®?3 Based
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on his interpretation, Ramban contends that this verse is the source of the community’s authority to
punish violators of the herem.%* As Ramban notes, if this verse cannot serve as the source for the herem

punishment, there would be no legal basis for it.®?

In this extraordinary example, Ramban develops a whole area of halakhic jurisprudence--communal

authority to legislate and punish violators with the death penalty--through his analysis of the biblical
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Professor Halbertal has pointed out to me that Rabad also relies on the straightforward interpretation of the
biblical verse, citing the doctrine that “the verse cannot lose its plain meaning”, to limit the halakha’s license to kill
a thief who sneaks into one’s home during the daytime. Rabad (Geneivah 9:8) writes:
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Professor Halbertal noted that Ramban may have been influenced by Rabad in his commitment to the plain
meaning of the verse.
624 commentary on the Torah, Vayikra 27:29:
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verses.®?® Ramban’s students, especially Rashba and Ran, built off the foundation laid by Ramban and

continued to develop and expand this area of halakhic theory.%?’

Priests and Kings

In his commentary to Bereshit 49:10, Ramban addresses the legitimacy of a non-Judean monarch.
Ramban interprets the verse “the scepter shall not pass from Judah” as Jacob’s designation of the tribe
of Judah as the exclusive rightful rulers over the other tribes.5?® Therefore, Ramban explains, the non-
Judean Jewish monarchs were in violation of Jacob’s final will and testament, and it is for this reason
that they were punished.®?® Ramban then contends that the Hasmonean kings were similarly punished--

even though they were otherwise pious and worthy Torah leaders--for usurping the Judean throne.®3°

626 See also Ramban’s discussion in his Commentary on the Torah, Shemot 15:25; Lorberaum, Politics and the
Limits of Law: Secularizing the Political in Medieval Jewish Thought (Stanford, 2001), pp. 109-111; and Halbertal, By
Way of Truth, p. 286.
627 see generally, Lorberbaum, Politics and the Limits of Law, pp. 112-159, especially the discussion of Derashot
ha-Ran no. 11 on pp. 124-149. For Rashba’s enormous contribution to this area of halakhic theory, see generally
Menachem Elon, Jewish Law: History, Sources, Principles, vol. Il, pp. 558-768.
628 Ramban Bereshit 49:10:
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Thus far the moral wrongdoing that Ramban characterizes is the wrongful violation of Jacob’s last will
and testament. “Jacob designated the tribe of Judah over its brothers and bequeathed to Judah the right
to rule over Israel.”®! “In my opinion, the kings from the other tribes who ruled over Israel after David
violated their father’s will and corrupted his last testament...”®3? “And when Israel continued to appoint
non Judean kings, one after the next, and they did not return to the Judean kingdom, they violated the

last will and testament of the elder [Jacob] and were punished.”%33

Ramban then develops his argument further. He contends that the Hasmoneans’ wrongdoing went
beyond violating Jacob’s last will and testament: they also violated a divine command that specifically
forbids priests from ruling as monarchs. Ramban appeals to a biblical verse which he interprets as an
injunction against the priests serving in the monarchy. The verse in Bamidbar 18:7, addressing the
priests, declares that “you and your sons with you, you shall keep your priesthood for every matter of
the altar and for inside the curtain, and you shall do the work.” Ramban argues that this verse
commands the priests to exercise their authority within the temple and through performing the divine
service--to the exclusion of exercising political rule (ve-lo hayah lahem limlokh rak la‘avod et ‘avodat

Hashem).%3
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Ramban’s interpretation of the verse in Bamidbar 18:7 is entirely novel. Nowhere in the Talmud or
midreshei halakhah is this verse interpreted as excluding the priests from the monarchy. And Ramban is
willing to derive normative halakhic conclusions--barring the priests from exercising even short term

political leadership--directly from his novel interpretation of the biblical verse.®%
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635 For interesting contemporary normative applications of Ramban’s analysis, see Shu”t Tzitz Eliezer 18:81; Rabbi
Shlomo Daykhovsky, “Beit Din Ha-Gadol Be-Yerushalayim”, Torah She-Ba’al Peh 38 (5757), p. 86; R. Shlomo Goren,
“Malkhut Beit ha-Hashmona’im le-Or ha-Halakhah”, Torat ha-Mo‘adim, p. 165.
After offering his interpretation of the verse, Ramban also cites the discussion in the Yerushalmi (Horayot 3:2),
which appeals to a different verse with rationales distinct from his own. According to one view in the Yerushalmi,
the problem with priests serving as kings flows from the fact that it dishonors the tribe of Judah. According to the
second view, it has to do with the priests not receiving an inheritance in the land of Israel. Serving as reigning
monarchs would constitute a kind of inheritance in the land:
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Note that the normative conclusions drawn from Ramban’s analysis by the authorities cited earlier in this note are
unique to Ramban’s rationale. These normative conclusions pertain to the separation of ritual worship and political
leadership, which follows from Ramban’s analysis that sees ritual worship as inconsistent with political rule. The

same conclusions could not follow from the analysis of the Yerushalmi.
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1", Administration of Justice and Civil Procedure

An Obligation to Subpoena more than Two Witnesses

In the Commentary on the Torah to Devarim (17:6), Ramban offers a novel interpretation of the verse
and points to the halakhic consequences of his interpretation. The verse states that “a person shall be
put to death only on the testimony of two or three witnesses.” Ramban cites Rashi’s interpretation,
which follows the Talmud in equating the legal efficacy of three witnesses with that of two witnesses.
The testimony of three witnesses carries with it the same legal and evidentiary weight as that of two

witnesses.53¢

Ramban also cites R. Sa‘adia Gaon who thought that the plain meaning of the verse distinguished
between “two” witnesses who are required to testify and “three” judges required to hear the testimony
of the witnesses. Ramban rejects the Gaon’s interpretation on the ground that the verse appears to

refer only to witnesses, not the tribunal receiving their testimony.%’

Ramban then offers his own novel interpretation of the verse. According to Ramban, the verse refers to
“two” witnesses to establish that the testimony of two witnesses is legally sufficient to convict. But the

verse refers to three witnesses to establish that whenever more witnesses can be summoned to testify,

636 Commentary on the Torah, Devarim 17:6:
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the court has an obligation to subpoena them and hear their testimony.®3 On this basis, Ramban
suggests that the verse is here explicating the court’s duty “to make a thorough inquiry” (ve-darashta
heitev) before rendering a decision.®* Therefore, Ramban argues, whenever the court ascertains that
the wrongdoing was committed in the presence of more than two witnesses, the court has a duty to
subpoena all of them. For when the court hears testimony from all of the witnesses--not just two--the

court will be in a stronger position to ascertain the true facts of the case.®%°

Note that whereas the Talmud generally stresses that two witnesses are equivalent to one hundred

),%*! and that there is no greater legal power to a larger group of withesses over

witnesses (trei ke-me’ah
a smaller group of two, Ramban’s analysis, based on his interpretation of the verse, requires a court to
at least seek out the testimony of as many witnesses as possible in order to best reconstruct the facts of
the case. Indeed, several commentators adopt Ramban’s normative halakhic conclusion as part of the

court’s Torah obligation “to make a thorough inquiry.”®*
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A Litigants Right to a Five-Judge Panel in a Monetary Dispute

In his commentary to Devarim 1:12, Ramban discusses the number of judges that a litigant can request

or demand for a standard monetary trial. The relevant talmudic passages imply that a monetary dispute
is presided over by a panel of three judges.®** Ramban, however, cites the Sifrei which expounds on the
word torhakhem in Devarim 1:12 characterizing the Jewish people as “troublesome”. The Sifrei explains
that this characterization refers to a litigant stalling the litigation process by demanding that extra

judges join the panel presiding over the dispute.®**
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See also R. J.B Soloveitchik, “Likutei Torah al ha-Parshiyot”, Beit Yitzchak 25 (5753), p. 20, who argues that the
source for the talmudic principle tzarikh le-varer (Sanhedrin 23b) is grounded in Ramban’s interpretation of the
verse:
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See also Rama, Shulhan Arukh, Hoshen Mishpat 13, citing a similar principle from Ramban’s commentary on the

Torah with respect to the number of judges deciding the case:
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For the relationship between these two rulings of Ramban, see Shu”t Shem mi-Shim‘on Hoshen Mishpat 3 and 6.

643 See, e.g., Sanhedrin 2a.

644 Commentary on the Torah, Devarim 1:12:



306

Ramban acknowledges that there is no talmudic basis for a litigant’s right to a five-member judicial
panel.®* Yet Ramban argues, on the basis of this verse and the Sifrei’s interpretation of it, that a litigant
has the right to select two judges and compel his adversary to select two other judges, the four of whom
then select a fifth judge. As for the Talmud’s assumption of three-judge panels, Ramban argues that this
applies only to a litigant who attempts to evade litigation. A litigant who is willing to litigate can compel

his adversary to appear before a panel of five judges.5%®

To bolster his argument, Ramban appeals to the biblical verse in Devarim 16:20 “justice, justice shall you
pursue.” The Talmud (Sanhedrin 32b) interprets this verse as granting a litigant the power to compel his
adversary to appear before a superior court over a local court. The duty to pursue the most excellent
form of justice empowers a litigant with the right to appear before a superior court. Ramban extends
this talmudic principle to include a court with a greater number of judges, since a “greater number of

scholars is [equivalent to] an excellent court” (ribuy hakhamim beit din yafeh hu).¥

Thus, on the basis of his reading of the verses in Devarim 1:12 and 16:20 and supported by the Sifrei’s

interpretation, Ramban arrives at the halakhic conclusion that a litigant can compel litigation before a
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panel of five judges. Ramban states this same legal position in his Hiddushim on the Talmud.®*

Ramban’s ruling was adopted as normative by Rama as well as other commentators on the Shulhan
Arukh.®* Rama and Gra both cite Ramban’s commentary on the Torah as the basis for this novel

ruling.®°°

The Supreme Court of the Tribe

In his commentary to Devarim 16:18, Ramban notes that the standard understanding of the Jewish court
system cannot explain the biblical verse’s commandment to establish courts “according to your tribes
(lishvatekha).” The Talmud envisions a system of lower courts established in each city throughout the

different tribes and a supreme court in Jerusalem presiding over them.®!

648 Ramban Bava Batra 167b:
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Ramban, however, notes that this conception of the court system is inconsistent with the verse’s
emphasis on establishing a court system “according to your tribes.” After all, once a court is established
in each city, as the Talmud requires, it follows that there is a court in each tribe (indeed, numerous
courts in each tribe) since every city falls within the jurisdiction of a given tribe. Thus, when the city

requirement is satisfied, the tribe obligation is superfluous.®>?

Ramban cites Tosafot’s suggestion that the tribe-court commandment becomes relevant in the special
case of a city that straddles the border of two different tribes, such as Jerusalem which sits on the
border between the tribes of Judah and Benjamin. In such a case, Tosafot argue, the city must establish

two separate courts, one for each tribe within its boundaries.®3

Tosafot’s technical solution does not quite capture the emphasis the verse places on the tribal court.
Ramban therefore offers a different interpretation of the verse’s tribal court. Ramban suggests--on the
basis of his reading of the verse--that each tribe was governed by a Supreme Court that possessed
powers comparable to the Sanhedrin ha-Gadol in Jerusalem. Just as the Sanhedrin ha-Gadol ruled over

the entire Israel, each tribal Sanhedrin ruled over its tribe.5>*

652 Ramban Devarim 16:18:
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Ramban draws normative halakhic conclusions from his analysis. First, Ramban holds that this tribal
Sanhedrin, like the Sanhedrin ha-Gadol in Jerusalem, has the power to compel any litigant within its
jurisdiction to appear before it, even if the litigants live in a distant city.®> Second, the tribal Sanhedrin is
to be consulted by the lower courts on all matters of legal uncertainty.®® Third, the tribal Sanhedrin has
the power to enact legislation, gezeirot and takanot, that is legally binding on all the people within its

jurisdiction, just as the Sanhedrin ha-Gadol can legislate for all of Israel.®>’

Ramban’s interpretation of the verse and the normative conclusions he draws are accepted by the

Arukh ha-Shulhan in his code of Jewish law.%%®

Note how Ramban employs a legal analogy (ke-derekh.... kakh....) in characterizing the tribal Sanhedrin. This is a
recurring method that Ramban employs in articulating new legal principles and concepts. See above, chapter five.
Note that this example is also an excellent illustration of Ramban offering conceptual distinctions where Tosafot
offer technical ones. For Tosafot, the problem is solved by the technical case of a city that straddles the border of
two tribes. For Ramban, the problem is solved by postulating a new type of court and distinguishing it both from
the Sanhedrin ha-Gadol and from the lower courts.
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IV.  Ritual Sacrifice in the Temple

Vigilance for Temple Sacrifices

In chapter five, we saw Ramban’s conceptual distinction (Hiddushim Hullin 2b) between the rules of
uncertainty for ritual impurity (safek tum’ah) and the rule of extra vigilance for Temple sacrifices
(shemirah). Ramban grounds his distinction in his novel interpretation of Bamidbar 18:8. The verse
requires “safekeeping” (mishmeret) of Temple donations (terumotai). Without much talmudic support,
Ramban interprets the verse (mishmeret terumotai) as requiring absolute certainty regarding the ritual
status of Temple sacrifices. According to Ramban, Temple sacrifices are invalidated when their ritual

status fails the standard of absolute “mishmeret” .5>°

V.  Marital and Family Law
Recording Names in the Bill of Divorce
In his Hiddushim to Tractate Kiddushin (9a s.v. bein) Ramban considers whether a document (shetar)
used to effect a Jewish marriage needs to state the names of the parties getting married. According to
Ramban, the question turns on whether the requirement for a bill of divorce (get) to state the names of
the parties is of biblical or rabbinic origin. If the requirement for a bill of divorce is biblical in nature,

then, Ramban contends, the obligation carries over to the marriage document as well.5¢°

Ramban notes that the Talmud implies the requirement to record the names of the parties in the bill of

divorce is only rabbinic.?®! It was enacted by Rabbi Gamliel so that the divorce document could serve as

659 Hiddushim, Hullin 2b:

17 M2 KN'W X RN, MININN NIAYA AMAT N YA XNT (311 T ARNID O021 IN7 K112 'R 12 ['WTPINAT D172 R'WIPN 'R

.[2AMPNY7 10N INY DNI NN DY
660 See Ramban Kiddushin 9a s.v. bein:
['D7 IN7 WP WIPR RNT

661 |bid:



311

evidence of the divorce in addition to effectuating it. With the names of the parties recorded in the

document itself, the get can serve as evidence that this woman is in fact divorced.®®?

Against this perspective, Ramban argues that the requirement of recording names in the get is biblical.
Based on his own novel interpretation of the biblical verse, Ramban offers a source for his contention.
The verse refers to the bill of divorce as sefer keritut. Ramban argues that sefer implies “narrating a
story” of the divorce (“sippur devarim she-kortim beineihen”). Now, the get could only narrate the story
of the divorce if it included the names of the parties involved (“ve-i efshar belo shem shelahem?”).%%3
Thus, Ramban argues that the verse’s characterization of the get as sefer keritut--which Ramban
interprets as sippur devarim shekortim beineihen--is the biblical source for the requirement to record

the names of the parties in the get.®*
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662 see Gittin 34b.
663 Ramban Kiddushin 93, s.v. bein:
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Note how this example also exemplifies Ramban’s conceptual reasoning (see above, chapters four and five), since
Ramban here distinguishes between two different conceptions of the names requirement. The first conception
pertains to the need to evidence the divorce. The second conception pertains to the biblical requirement to
narrate the divorce as a necessary condition in executing it.
664 Note how Ramban’s novel interpretation is taken up by his students. See Rashba, Gittin 9a s.v. katav; Ritva,
Gittin 9a s.v. u-le-‘inyan; and Ran, Kiddushin (Alfasi) 5a. Note, though, that Ramban’s theory takes on a slightly
different color in these later commentaries. Rashba writes:
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Note that Ramban derives an important legal conclusion from his interpretation of the biblical verse.
Since the requirement to record names in a bill of divorce is biblical, it follows, on his analysis, that a
document (shetar) used to effect a marriage (kiddushin) must also record the names of the parties,

given the biblical connection (hekesh) between the two documents.®®

The Permissibility of Concubinage

Jewish law prohibits prostitution, but commentators disagree whether the prostitution injunction also
prohibits concubinage.®®® Rambam held that, excluding the exceptional case of a monarch, a concubine
relationship is prohibited.®®” In his view, any sexual relationship not sanctioned by marriage falls under

the prostitution injunction.%®

R. Yonah b. Abraham of Gerona sent a letter to Ramban soliciting his view regarding the halakhic
permissibility of concubinage.®®® Ramban responds that concubinage is permissible.®’° Ramban begins

by arguing that the prostitution injunction is primarily designed to avoid uncertainty about the paternity

N2'27 12'2 0'NNI2N DN2T N'A0 YN T NINMI 190 2MAT RNZMT RAUDI[X 2 qT] "IN RN 192 XN'INTI NNWIINY [2'Wa
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Whereas on the assumption that the names requirement is rabbinic, the shetar kiddushin would not require the
names of the parties to be specified.
666 See Devarim 27:18 and Vayikra 19:29 for the prostitution injunctions.
667 See Rambam Melakhim 4:4.
668 5ee Rambam Ishut 1:4; and Kesef Mishnah Melakhim 4:4:
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of children conceived out of prostitution. Such uncertainty, Ramban contends, can lead to the marriage
of siblings who are unaware of their familial relation. Ramban explains that this concern does not arise
in a concubinage relationship because the concubine moves in with her partner and the relationship is

known to the public.t”

To support his halakhic position, Ramban appeals to the biblical verses. First, Ramban notes that the
biblical verse refers to the concubine of Caleb (I Chronicles 2:46) and to the concubine of Gideon (Judges
8:31). Here Ramban’s argument from the verses is primarily historical. The fact that the great leaders of

Israel had relationships with concubines suggests that such relationships are permissible.®”2

Second, Ramban offers a careful analysis of the verses describing the incident of the Levite’s concubine
to buttress his halakhic position. Ramban notes that the verse (Judges 19:3) refers to the Levite as the
“husband” (ishah) of the concubine and argues that the verse would not have used such a proper,
formal designation if the relationship was illicit.®”®> Ramban further observes that the verse (Judges 19:5)
refers to the Levite as the “son-in-law” (hatano) of the concubine’s father. Such a characterization
(hatano) would be unthinkable if the relationship was halakhically illicit and shameful.®”* Finally,

Ramban notes that the verse (Judges 20:6) narrating the Levite’s report to the Israelites, characterizes
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the atrocity as “a foul and scurrilous” act of depravity (‘asu zimah u-nevalah be-yisra’el). Ramban
contends that the verse implies that the Levite’s own actions--his ongoing sexual relationship with the

concubine--were permissible: “neither foul nor scurrilous” (lo zimah ve-lo nevalah). ®>

Ramban’s analysis of the verses in Judges is central to his halakhic conclusion permitting concubinage--
even though the verses at the heart of Ramban’s analysis are not utilized at all in the Talmud’s

discussion of concubinage.®’®
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676 For R. Yonah Gerondi’s position on concubinage, see Sha‘arei Teshuvah 3:94. R. Yonah Gerondi holds that a
concubine relationship is generally forbidden. A sexual relationship is permissible only in the context of marriage,

with kiddushin and ketubah. See Sha‘arei Teshuvah 3:94:
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For a discussion of concubinage in Spain, see Yom Tov Assis, The Golden Age of Aragonese Jewry (Oxford, 2008),
pp. 265-266. Assis writes “From the correspondence of Nahmanides with R. Jonah Gerondi we may assume that
concubinage was not uncommon among the Jews in the Crown of Aragon.” There is, however, little support for
this inference. The mere fact that Ramban addressed the halakhic question of concubinage does not shed light on
the frequency of the phenomenon. See also Ephraim Kanarfogel, “Rabbinic Attitudes Toward Nonobservance in
the Medieval Period,” in Jacob J. Schacter, ed., Jewish Tradition and the Nontraditional Jew (Northvale, NJ: Jason

Aronson, 1992), pp. 3-35.
Yom Tov Assis also writes that

“the surprisingly tolerant attitude of Nahmanides towards concubinage must be understood in the
context of the norms and mores prevalent in Spain at the time. Nahmanides thought that a prohibition
might have driven men to find sexual satisfaction with many women outside the community. He

considered a relationship with one woman who would be exclusively his more tolerable.”

This is a curious statement. Ramban states explicitly that a designated, permanent relationship with one woman is
preferable, from the perspective of Jewish law, to fleeting sexual relationships with many women. It is not clear,

then, what role the “norms and mores prevalent in Spain at the time” are supposed to play in Assis’s analysis.
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VI.  Sabbath and the Holidays

Public Celebration of Jewish Festivals

The Talmud’s exposition of the laws of the Sabbath and the festivals focuses on the prohibitions of labor
(melakhah). The Talmud also mentions an obligation to dress in clean clothing on the festivals as well as
an obligation to celebrate the holiday with meat and wine. In his Commentary on the Torah (Vayikra
23:2), Ramban develops a further obligation of the Jewish festivals which he derives directly from his

novel interpretation of the biblical verse.

The verse (Vayikra 23:2) elusively refers to the festivals as mikra’ei kodesh. Ramban’s predecessors
interpreted the verse as reflecting known talmudic principles. Rambam and Sefer ha-Hinukh, for
example, interpret mikra’ei kodesh as referring to the prohibition of labor (issur melakhah) on the
festivals.®”” Tosafot interpret the phrase as referring to the requirement of wearing clean clothing on the

festivals.5’®

If Assis means that Ramban looked to communal practice to inform his normative interpretation of halakhah, then
here we have another example of Ramban, like the tosafists, interpreting normative texts in light of communal
practice. Such an instance would run counter to Soloveitchik’s claim that this phenomenon was unique to
Ashkenaz and did not extend to Ramban in Christian Spain. (See the discussion above, chapter five, and below,
regarding sailing on Shabbat.
677 Rambam Sefer ha-Mitzvot, aseh 159:
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Ramban disagrees with these interpretations and argues that the phrase mikra’ei kodesh denotes a
convocation or assembly.®’”® Ramban points to other verses where some variation of the word k-r-a
denotes a convocation or assembly. Ramban points to Bamidbar 1:17, where the phrase keru’ei ha-
‘edah connotes the congress of representatives. Ramban also points to | Samuel 9:1, where the verse
uses the word ha-keru’im to refer to the assembled guests. Finally, Ramban cites Isaiah 4:5, where the
verse uses mikra’eha to denote the “assembly place” where the elected representatives gather to

legislate.®8°

Ramban then employs his novel interpretation of the verse to derive a normative halakhic conclusion.
Ramban argues that mikra’ei kodesh refers to an obligation to celebrate the festivals through a public
assembly that offers a public expression of celebration and rejoicing. This includes a biblical obligation
incumbent upon a community to gather in houses of worship on the festivals, to sanctify the day in
public through communal prayer and hallel.%®! Thus, on the basis of his interpretation of the verse,
Ramban derives a new halakhic obligation that was never characterized or noted by his halakhic

predecessors.

679 commentary on the Torah, Vayikra 23:2:
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Ramban’s halakhic conclusion is adopted as normative by later halakhic authorities, such as R. Yosef
Karo and the Peri Megadim. In the Beit Yosef (Orah Hayim 487), R. Yosef Karo adopts Ramban’s
conclusion to solve the following difficulty. Different customs emerged as to whether the holiday
‘amidah prayers need to specify “mikra kodesh” in addition to stating “yom tov” and the specific name
of the holiday. The custom in Ashkenaz was to omit “mikra kodesh” while the custom in Sefarad was to
include it. The argument raised against the sefardic custom is that it seems arbitrary to single out the
“mikra kodesh” dimension of the festival for mention in the ‘amidah prayer. Why not also mention the
melakhah prohibition or other aspects of the holiday?%®? R. Yosef Karo defends the sefardic custom by
appealing to Ramban’s analysis. According to Ramban, mikra kodesh refers to the obligation for the
community to assemble together for public prayers to mark and celebrate the festival together. Thus,
since “mikra kodesh” refers to the obligation of communal prayers, it is uniquely appropriate to mention

the mikra kodesh obligation in the text of those very prayers.®83

R. Yosef Teomim in his Peri Megadim (Orah Hayim 490:2) also adopts Ramban’s analysis and derives two
halakhic conclusions. First, Peri Megadim writes that even if prayers during the year are only a rabbinic

obligation, the prayers during the festivals constitute a biblical obligation, based on Ramban’s

682 See Tur, Orah Hayyim 582:
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interpretation of mikra’ei kodesh.®®* Second, Peri Megadim argues that since Ramban’s analysis requires
a “public” (parhesya) gathering to celebrate the festival, there is a biblical obligation to recite these
holiday prayers in the company of ten adult men--distinct from the general virtue of praying with a

quorum.®8

Sailing outside of the Shabbat Boundary

In his commentary on the Talmud (Eruvin 43a), Ramban discusses the Sabbath boundary (tehum) as it
pertains to a passenger on board a ship on the Sabbath. One pressing question is if the ship arrives at
port on Sabbath from outside of the tehum, can the passenger disembark and travel about the city?
Under the normal rules of tehum, someone who traveled beyond their Sabbath boundary is confined to

their four cubits and must shelter in place for the remainder of the day. Indeed, Ramban reports

684 peri Megadim Orah Hayyim 490:2:
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observing Jewish passengers who refused to disembark when their ship arrived at port on Sabbath.
Other passengers, Ramban reports, would ask a gentile to “throw” them off the ship onto the dock so as

not to violate the Sabbath boundary prohibition.%8

Ramban argues that these stringencies are unnecessary.®®’ Citing the talmudic position that “there are
no Sabbath boundaries above ten tefahim”,%® Ramban notes that a ship generally sails at a height of at
least ten tefahim over the ocean floor. Ramban then cites Tosafot’s position that the Sabbath boundary
limitations only apply to someone who had “acquired a place” (kanah shevitah) at the onset of Sabbath;
a passenger who spent the duration of Sabbath ten tefahim above the ground had no “resting place”

and therefore acquires one, along with the two-thousand amah travel allowance, only when he arrives

686 Hiddushim Eruvin 43a:
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Note that here Ramban reports of a Sephardic practice that is more stringent than Jewish law requires in his view.
Compare with Soloveitchik’s claim that Ramban perceived the general populace in Spain as unscrupulous and
substandard in their religious observance. See the discussion above, chapter five. Recall also Ramban’s letter to the
northern French tosafists, discussed in chapter three, n. 90, that the community in Spain was quite scrupulous in
their observance of the commandments. See Kitvei Ramban I, p. 342:
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For a discussion of traveling by boat on Sabbath and an overview of the halakhic challenges and responses
associated with it, see Jacob Katz, The Sabbath Gentile (Hebrew; Jerusalem, 1983), 33-43 and Ta-Shma, Ritual,
Custom and Reality in Franco-Germany 1000-1350 (Hebrew; Jerusalem, 1996) pp. 168-189.

688 See Eruvin 43a.
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at port. Thus the disembarking passenger can now travel the standard Sabbath boundary (2,000 amot)

from the port where he arrived.®®°

Tosafot, however, provide no argument for their claim that the tehum boundary prohibition is limited to
someone who has “acquired a place” (kanah shevitah). Tosafot do not explain why the person traveling

above 10 tefahim is not obligated to rest in place when he arrives at port.

To motivate Tosafot’s view, Ramban appeals to the biblical verse which serves as the basis for the tehum
prohibition (Shemot 16:29): “shevu ish tahtav al yetze ish mi-mekomo.”%° Ramban contends, without
any talmudic support, that the verse should be read as conveying that only someone who qualifies for
the second part of the verse is bound by the first part of it. That is, only someone who qualifies for “al
yetze ish mi-mekomo”--who has acquired a place (makom)--is obligated to shelter in place (“shevu ish
tahtav”) when they travel beyond the Sabbath boundary (makom). But one who spends the beginning of
Sabbath above ten tefahim, and thus never acquired a place (makom), does not qualify for al yetze ish
mi-mekomo (he has no makom) and therefore is not bound by shevu ish tahtav to shelter in place.®!
Ramban provides this novel interpretation of the biblical verse to support Tosafot’s legal conclusion
despite the fact that this interpretation/derashah does not appear anywhere in the Talmud or halakhic

literature.
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Ramban then turns to consider the halakhic basis for the stringent behavior of the sailors. At one point
in his analysis, Ramban suggests that the stringent behavior may derive from Rabad’s position that is
concerned for the opposing talmudic opinion holding that that the Sabbath boundary does apply above
ten tefahim.®®> Ramban rejects Rabad's position and offers two arguments against it, both of which

appeal to the language of the biblical verse.

First, Ramban argues that the verse’s “al yetze ish” should be interpreted as prohibiting trekking. Yetze
ish, Ramban contends, implies a type of hilukh, i.e. the walking/trekking of a person. Thus, the Sabbath
boundary prohibition is violated only when it is traversed by foot, not by a passenger at rest relative to
the movement of the ship or other vehicle. Consequently, Ramban concludes, even if there are tehum

boundaries above ten tefahim, the prohibition can only be violated by a person traveling on foot.®%

Second, Ramban notes, the biblical verse defines the tehum prohibition as limiting a person to his
“place” (makom). Ramban contends, a passenger on a moving ship has never acquired a “place”

because the ship is in constant motion. Such a passenger, Ramban argues, does not qualify for the
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It is possible the interpretation of the biblical verse is not doing the heavy lifting here and that Ramban is only
referring to it as a proxy for the tehum prohibition. But note first that Ramban appeals directly to the verse and
states that he would not “call this” (ve-ein ani kore ba-zeh) al yetze ish mi-mekomo, which implies that it is the
language of the verse that excludes travel by boat. Second, there is no independent talmudic basis to focus on

“hilukh” or “mehalekh”. Thus Ramban is relying entirely on his interpretation of the verse’s “al yetze ish”.



322

biblical prohibition since the verse itself presupposes a “makom” [shevitah] in its delineation of the
prohibition. Based on this interpretation of the verse, Ramban concludes that the sailing passenger is

not bound by the Sabbath boundary prohibition.5%*

Thus, three times throughout his analysis of the tehum prohibition in his Hiddushim to the Talmud,
Ramban appeals directly to his interpretation of the biblical verse to derive normative halakhic
conclusions. First, to argue that one must be capable of having a resting place to qualify for the shevu ish
tahtav shelter in place requirement, excluding a passenger traveling above ten tefahim. Second, to
establish that the prohibition is only violated by a form of yetze ish, trekking/walking. Third, to establish
that a boat in motion is not considered to have a defined place makom, and therefore a passenger on

such a boat is exempt from the tehum boundary.

The Melakhah Prohibition of Sabbath and the Holidays

In his Commentary on the Torah (Vayikra 23:7), Ramban draws attention to the different formulations
used in the biblical verse to characterize the melakhah prohibition of Sabbath and the holidays. For the
Sabbath prohibition, the verse prohibits “kol melakhah”, whereas for the holiday prohibition it prohibits
“melekhet ‘avodah”. Ramban argues that these different formulations reflect two fundamentally distinct

types of melakhah prohibitions for the different days. On Sabbath, the verse prohibits all types of
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melakhah. By contrast, on the holidays, it prohibits only a subset of melakhah defined by melekhet

‘avodah.

How does melekhet ‘avodah differ from kol melakhah? Ramban argues that melekhet ‘avodah does not
prohibit work required for one’s personal benefit and enjoyment (melekhet hana’ah), specifically that
which is related to preparation of food for personal consumption and enjoyment. In Ramban’s view,
based on his reading of the biblical verse, the holiday prohibition--melekhet ‘avodah--only prohibits

productive work.%%

Ramban appeals to this distinction twice in his talmudic writings. In the Milhamot (Beizah, Alfasi 13b),
Ramban explains that the melakhot listed in the Mishnah that precede kneading (lishah) are by
definition productive work (melekhet ‘avodah) and are therefore prohibited even when they are

performed for the sake of preparing food.5%®

695 Ramban Vayikra 23:7:
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Note how Ramban’s analysis here also exemplifies his conceptualism, as discussed in chapter five. Where other
commentators draw ad hoc distinctions to explain the difference between the melakhah prohibition of Sabbath
and the holidays, Ramban distinguishes between two different types, or conceptions of, melakhah prohibitions:
melekhet ‘avodah and kol melakhah.
696 Milhamot Beizah Alfasi 13b:
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In his Hiddushim to Shabbat (117b s.v. ha de-tani), Ramban offers the same interpretation of the biblical
verse, distinguishing between the Sabbath prohibition of kol melakhah and the holiday prohibition of
melekhet ‘avodah,®®” and notes that his analysis can solve a difficulty that has perplexed prior
commentators. While the biblical verse is clear that it is permissible to perform melakhah necessary for
food preparation on Passover (hetter okhel nefesh), it never explicitly extends this license to the other
holidays. Yet the Talmud takes it as axiomatic that the food preparation allowance applies equally to all
the holidays. Commentators scramble to explain the basis of the Talmud’s extension to the other
holidays.®®® Ramban argues, based on his analysis of the biblical verse, that the verse’s use of melekhet
‘avodah (in contrast to kol melakhah) for each of the holidays establishes that melekhet hana’ah, which
includes food preparation, is permissible on each of these days. Thus, according to Ramban’s analysis,

the verse itself is clear about the food preparation license for all of the holidays.®*°

Further, Ramban’s analysis of the biblical verse has important conceptual implications for the nature of
the holiday food preparation license. Earlier commentators had understood that all melakhah is in
principle prohibited on the holidays, and the food preparation license is an external concession to the

need to prepare meals to celebrate the day. In their view, hetter okhel nefesh is a kind of “override”
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698 See, e.g., Yere’im 305 and 306; Hagahot ha-Ramakh Hilkhot Yom Tov 1:1.
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where the need to celebrate the holiday “overrides” (doheh) the melakhah prohibition.”® By contrast,
Ramban holds that food preparation (okhel nefesh) was never included in the holiday melakhah
prohibition in the first place.”®

The Traveler’s Sukkah Exemption

This example, drawn from Ramban’s commentary to Vayikra 24:42, differs from the previous ones in
that Ramban does not here attempt to derive new normative rules from the biblical verse. Instead,
Ramban attempts to source a talmudic rule directly in a biblical verse, even though the Talmud presents

no biblical source for the rule in question.

The Talmud (Sukkah 26a) holds that travelers are exempt from the sukkah obligation during the course
of their travels.”® The Talmud does not explicitly offer a source for this exemption, but from the context
of the Talmud'’s discussion, Rashi suggests that the exemption flows from the teshevu ke-‘ein taduru

principle.”®

700 see Tosafot Megillah 7b and Sha’agat Aryeh Responsa 102.
701 As one commentator observes (see the notes in Hiddushei ha-Ramban al ha-Torah, ed. Machon ha-Ma’or Vol 3,
p. 151):
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See also Rabbi Michael Rosensweig “be-Inyan Isur Melakhah ve-Hiyuv Shevitah be-Shabbat u-ve-Yom Tov”, Beit
Yitzchak p. 108:
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In his commentary on the Torah, Ramban offers a different, novel source for the traveler’s exemption.
The verse that establishes the sukkah obligation (Vayikra 24:42) states “You shall live in sukkot for seven
days: all citizens (kol ha-ezrah) in Israel shall live in sukkot.” Ramban notes that the verse itself appears
to limit the sukkah obligation to “citizens (kol ha-ezrah)” and suggests that “citizens” implies someone

“who is like a citizen, refreshed in his own home, which excludes travelers.” 7%

In one sense, this example is less significant than the earlier ones, as Ramban is not relying on the verse
to derive a novel halakhic rule. On the other hand, this example demonstrates how central the biblical
verse was to Ramban’s jurisprudence: Ramban was scouring the biblical text not only to locate new laws

but also to locate new sources for established laws.

Ramban himself does not explain why the tesheveu ke-‘ein taduru principle is insufficient to explain the
talmudic ruling and why he needed to source the exemption in the biblical verse’s “ezrah.” But Ritva, a
disciple of Ramban’s academy, in his talmudic novellae (Sukkah 26a s.v. Pirzah and 28b s.v. Rava) adopts
as normative Ramban’s analysis in the Commentary on the Torah and puts it to work to solve certain

difficulties that arise in the Talmud’s halakhic discussion.”®
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See also Ritva ad loc s.v. Pirzah.
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The Positive Commandment of Sabbath Resting (Shevitah)

In his Commentary to Vayikra 23:24, Ramban develops a novel interpretation of the positive
commandment to “rest” on the Sabbath and holidays. The biblical verse characterizes these holidays as
“Shabbaton”, which the Talmud interprets as a positive commandment (‘aseh) to refrain from
melakhah. For most commentators, this positive commandment has the exact same extension as the
melakhah prohibition. The positive commandment simply reinforces the negative commandment of
melakhah. What was previously prohibited as a negative commandment is now prohibited by both a

negative and positive commandment.”%

Ramban develops a different interpretation of the verse, with minor support from the Mekhilta. Ramban
contends that the “Shabbaton” verse prohibits activities that would not be covered by the melakhah
prohibition. Ramban notes that, in certain conditions, it is possible for a person to spend the entire
Sabbath consumed by his weekday work and involved in market transactions without technically

violating any of the melakhot. Ramban notes that this would undercut the very essence of the Sabbath
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as a day of rest.”%” The verse therefore prohibits, Ramban contends, as a positive commandment distinct

from the melakhah prohibition, any activity that would render the Sabbath a day of toil.”®®

Ramban’s legal conclusion--prohibiting all sorts of (non-melakhah) work as a biblical prohibition based
on his interpretation of the verse--is adopted as normative by later commentators. Ritva, for example,
adopts Ramban’s conclusion in his talmudic novellae to tractate Rosh Hashanah.”® Hatam Sofer also
adopts Ramban’s conclusion as normative when he declares someone who opened his store for business

on Sabbath as a “desecrator of the Sabbath (mehalel shabbat)” even though the person did not
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technically violate any of the 39 prohibited melakhot.”*® Other commentators also adopt Ramban’s

conclusion as normative.”*!

As we shall see in the next example, Ramban’s novel interpretation of the “Shabbaton” commandment
derives from a more general theory of normative biblical interpretation that Ramban advances

elsewhere.

VIl.  Meta-Legal Principles of Jurisprudence

In his commentary to Vayikra 19:2, Ramban develops a fundamental principle of halakhic jurisprudence
based on his reading of the biblical verse, with far reaching halakhic ramifications. Ramban contends
that “you shall be holy” (Vayikra 19:2) commands individuals to refrain from activities that would
otherwise appear to be technically permitted by the law even though they run contrary to its spirit.
Thus, whereas the Talmud might imply that a non-nazirite need not limit his wine consumption, or that

one can eat kosher food as gluttonously as he desires, or that one can indulge in excessive sexual
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711 see for example, Yalkut Yosef Shabbat vol 2, siman 306, note 1.
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relations so long as no specific Torah prohibition is violated,”*? Ramban contends that the verse in fact

prohibits all of these through the sweeping injunction “you shall be holy”.”*3

Further, Ramban argues that the “you shall be holy” injunction reflects a general jurisprudential
principle of biblical interpretation. According to Ramban’s theory, the biblical verse will often enumerate
a series of specific injunctions prohibiting particular activities followed by a general formulation that
captures the underlying general principle that unifies the specific injunctions. The formulation of the
underlying principle, Ramban suggests, generates a constellation of novel, normative obligations.”* In
the “you shall be holy” example, the general formulation prohibits excessive sexual relations, gluttonous

consumption of food, excessive consumption of wine, the use of foul lanuage, and more. Although none

of these activities are explicitly enumerated as biblical prohibitions in the Talmud or any halakhic
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literature, Ramban concludes that all of them are biblically prohibited by (his interpretation of) the

sweeping “you shall be holy” injunction.

Armed with this theory of interpretation, Ramban is able to deduce a host of new halakhic obligations
from the biblical verse. In addition to the obligations deduced from “you shall be holy”, Ramban cites his
interpretation of “Shabbaton” (see the above example) as an application of the same interpretive
principle. After prohibiting the specific melakhot, the verse mandates “Shabbaton” more generally to
prohibit any kind of work or labor or weekday-like activity that would compromise the Sabbath as a day

of rest.”®> Ramban’s interpretation generates a host of novel Sabbath prohibitions.

Ramban provides a third example in his commentary to Devarim 6:18. Commenting on the verse “you
shall do the right and good”, Ramban explains that it would be impossible for the verse to enumerate all
of the rules necessary and sufficient to govern society. For that reason, after the verse enumerates
specific regulations governing interactions between members of society, it commands “you shall do the
right and good” as a general principle to guide interactions between individuals in society. According to
Ramban, this biblical commandment includes a halakhic obligation to waive one’s halakhic rights and
settle disputes civilly, without pressing one’s claim or asserting one’s rights according to the strict letter

of the law.”*®
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”n

In these three examples--"Shabbaton”, “you shall be holy”, and “you shall do the right and good”--

Ramban derives novel normative halakhic content from his interpretation of the biblical verses.”’

717 Eor further discussion of these examples, see Halbertal, Nahmanides, pp. 274-280.
Professor Berger has commented to me that he is not convinced that these three examples (Shabbaton,” you shall
be holy”, and “you shall do the right and good”) rise to the level of biblical prohibitions in a technical sense. But |
would counter that Ramban believed that they do. Consider the example of Shabbaton, Ramban appears to hold
that one who engages in laborious and toilsome activities on Sabbath violates the Shabbaton injunction:
NTN YY1 70UN1 D'NILNT NN NI WAIYEIR?2 DAY NIIR7DN 2V NNTIN
Indeed, Hatam Sofer was willing to declare someone who opened his store for business on the Sabbath as a
mehalel Shabbat on the basis of Ramban’s position. Furthermore, the core of Ramban’s jurisprudential theory is
that it would be impossible for the Torah to enumerate all of the specific rules necessary to realize the kind of
society (or day of rest or personal perfection) it envisions. By necessity then, Ramban contends, the Torah must
also legislate by means of conveying general principles that bear normative content. Therefore, the normative
content of these general principles and their biblical status is on par with that of the specific prohibitions
enumerated in the Torah that precede the statement of the general principle. Put differently, the whole thrust of
Ramban’s analysis is that there is an important symmetry in the normative valence of the specific injunction
enumerated in the biblical verse and the general principle explicated in the verse immediately afterwards.
As Moshe Halbertal notes, Nahmanides p. 276-277:
“This charge [do what is right and good]... does add normative content of its own that pertains to a field
otherwise unregulated by halakhah.... [Nahmanides] posits that any rule-based system, however
successful, cannot possibly account for the entire gamut of potential human interactions... in which
people must make decisions: “it is impossible for the Torah to mention all of man’s conduct with his
neighbors and fellows, all of his business dealings, and all of the conventions of civilized society.” Piling on
additional details and distinctions to the existing set of rules would not solve this problem... The
limitation of the written law can be overcome only by way of a general directive that appeals to humans’
judgment and establishes the need to do what is good and right.... The commandment of doing what is

good and right therefore carries normative content...”
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Conclusion: the Biblical Verse as a Source of Halakhic Jurisprudence

At the outset of this chapter, we surveyed the scholarly debate over the place of the biblical verse in
determining normative halakhah. This chapter has shown that Ramban consistently derives normative
halakhic conclusions from his interpretation of the biblical verse. There is no doubt that the biblical
verse was an important and active component of Ramban’s halakhic jurisprudence. In many cases, the
normative conclusions reached by Ramban are significant and far reaching. In one example, we saw
Ramban conclude that a community has the power to enforce its legislation with the death penalty. In
another example, Ramban significantly limits the first-born’s right to a double portion. In a different
example, Ramban finds a biblical prohibition against overcharging for real property. In another, Ramban
finds a constellation of biblical obligations pertaining to the Sabbath. In yet another, Ramban derives

sweeping allowances for passengers travelling by boat on the Sabbath.

As the survey of the scholarly literature at the outset of this chapter reflects, there is widespread
disagreement about the role of the biblical verse in determining normative halakhah. This chapter
clarifies Ramban’s stance on this important question. Ramban made extensive use of the biblical verse
as a source of normative halakhah in both his Hiddushim on the Talmud and his commentary on the

Torah.”*®

The goal of this chapter has been to demonstrate the manner in which Ramban utilizes the biblical verse
in his normative jurisprudence, which the above fifteen examples have documented. While we can only
speculate as to why Ramban should find the biblical verse so relevant to his normative jurisprudence--
while other Rishonim did not--such an orientation appears to be consistent with Ramban’s comments

elsewhere about the fecundity of the biblical verse, its ontological significance and completeness, and its

718 For an additional example involving the Hiddushim on the Talmud, see Ramban, Hiddushim Megillah 2a.
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manifold layers of meaning. For example, in the context of his debate with Rambam over the divide
between rabbinic and biblical authority, Ramban adopts a very broad interpretation of biblical authority.
According to Ramban, rabbinic derivations from the biblical text by means of derashot are considered
part of the biblical meaning of the verse and are therefore considered to be endowed with biblical

authority.”®®

To counter the objection that rabbinic derashot are not part of the text's original meaning, Ramban
argues that the biblical text is teeming with different layers of meaning. At one point, Ramban lists four
different layers of biblical meaning: “ha-torah tezaveh u-tefaresh ve-todi‘a ve-tirmoz.”’?® Ramban
contends that the biblical verse includes derashot, interpretations, literary allusions, and numerical
hints--and that biblical verse simultaneously contains all of these different meanings (“ha-katuv yikhlol!
ha-kol”). Ramban grounds this contention in his conception of the biblical text’s completeness: Torat

Hashem Temimah.”?* Ramban makes a similar declaration in his introduction to the Commentary on the

719 See Hassagot to Sefer ha-Mitzvot, Shoresh 2:
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Torah to the effect that all of the wisdom given to Moshe is embedded in the biblical text in one form or
another.”? |t stands to reason that Ramban’s wider and more dynamic conception of the biblical verse’s
meaning partly explains his attempt to unearth novel halakhot, and to locate novel sources for

established halakhot, in the biblical text itself.
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