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The Meaning and Significance of 
New Talmudic Insights

Ephraim Kanarfogel

I vividly recall the day toward the beginning of my freshman year in high 

school year when our (very bright and learned, and sometimes irreverent) 

rebbe announced that “everyone should like learning (=lernen) because as 

we know, learning is fun.” Although at that point, I would not have been 

able on my own to formulate this sentiment in quite so bold a fashion, I 

resonated to my rebbe’s words because I believed them to be essentially 

correct. Serious Jewish learning, and the study of the Talmud and its inter-

pretation in particular, can and should be great fun. Indeed, what my rebbe 

went on to say was that although the study of Torah is among the most 

venerated (and spiritually compensated) mizvot, it is perfectly acceptable 

to engage in Talmudic study (as part of the larger precept of Torah study) 

because one really likes to do so, and because it provides enjoyment.1 In a 

more formal construct, the simhah that can be engendered through Torah 

study is precisely what leads to its prohibition during intense periods of 

mourning.2

This then is the very short and partial answer to the question of why I 

study the Talmud. What I should like to do in this essay is to try to quantify 

what in fact is so enjoyable about the study of the Talmud, at least to my own 

 (idiosyncratic) way of thinking. As with certain puzzles or logic problems, 

much of the fun lies in figuring out or decoding the system and the meaning 

behind the material that is presented. This process begins by getting the indi-

vidual or local Talmudic sugyot right. The challenge here, however, is to be 

able to decipher difficult words and texts from the linguistic and literary stand-

points as well, and not only from the conceptual side. You don’t have a sugya

right (and that part of the larger picture decoded) until you have interpreted and 

accounted for the specific words and phrases of the Talmudic text as vehicles 
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and representations of the reasoning and halakhic or rabbinic dicta that are at 

the sugya’s core.

Adding to the challenge, sugya interpretation depends not only on 

uncovering or discovering the most logical or reasonable approach to 

the text at hand. Proper interpretation is achieved only by understanding 

both the text and the concepts behind it in accordance with or against the 

backdrop of the broader teachings of the Oral Law as a whole. As the late 

twelfth century Tosafist (and student of Rabbenu Tam) R. Hayyim Kohen

noted, pure logic or rational thinking is not necessarily able to account for 

the specific parameters, requirements or penalties that each Torah precept 

generates.3

On the other hand, the Talmudic corpus allows for and encourages not only 

the raising of questions or problematics that emerge from new circumstances 

or developments over time within the history of human existence (e.g., “selling 

chametz,” using a “Shabbos clock,” employing breakthroughs in medical 

technology),4 but also the development of new overarching methods of study, 

such as the “Brisker derekh” of R. Chaim Soloveitchik (d. 1918), or the dif-

ferent, but no less systematic approach of R. Chaim’s younger contemporary,

R. Shimon Shkop (d. 1939).5

Tracing and appreciating the relationship (in terms of both the similari-

ties and the changes) between the approaches of leading medieval Talmudic 

commentators (rishonim), and those of the commentators in the early mod-

ern and modern periods (‘aharonim), as well as the points of interface or 

engagement between them, sometimes has the quality of catching a chemi-

cal reaction or a biological phenomenon at the instant at which it actually 

occurs. These interactions are palpable and suggestive, and can be traced 

back to the original Talmudic or rabbinic text(s) under discussion as an inte-

grated continuum or whole. Also, the ability to find something really new to 

say in the midst of so much that has come before, to put forward a real hid-

dush, is truly exciting. The process of locating and understanding a hiddush

can be comparable (depending upon your taste) to a thrilling roller coaster 

ride, or to the various parts of an intricate symphony coming together.

II

Rather than trying to continue to diagram these points of satisfaction or 

enjoyment in descriptive terms, I would like to present an example of a sugya

and its development, a veritable Talmudic puzzle, that encapsulates much of 

what I have just described, and more. Although markedly more discursive 

than the remarkably apodictic Mishnah, the Gemara is similarly a work of 
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legal theory and illustrative cases, not a complete record of case law. Any 

established decisor of Jewish law or judge sitting on a beit din (rabbinic 

court) will encounter myriad cases or situations that are not described or even 

mentioned explicitly in the Talmud. Through application and reasoning, the 

decisor must be able to identify relevant Talmudic passages and constructs 

(as well as applicable post-Talmudic precedent).6 On a more theoretical or 

preemptive level, it is also fascinating to consider the halakhic possibilities 

according to Talmudic law in larger (and more complex) kinds of cases that 

the Talmud does not specifically address. This is the type of situation that we 

will now proceed to discuss.

R. Aryeh Leib ha-Kohen Heller (d. 1813), author of the highly regarded 

Qezot ha-Hoshen commentary (published in Lemberg in 1788 and 1796) to 

Shulhan ‘Arukh, Hoshen Mishpat,7 zeroes in on just such a “missing” case, 

one that appears to have “fallen through the cracks” of the Talmud. Can 

an agent (shaliah) who was appointed to deliver a gift (matanah) appoint 

another agent to perform this task?8 Jewish law very much recognizes the 

possibility of appointing an agent to execute or to perform the wishes of the 

one who sends him. In rabbinic parlance, sheluho shel ‘adam kemoto, an 

agent is considered to be “just like the one who has appointed (or sent) him.”9

Agency (shelihut) can be employed in a wide range of purposes, for example, 

to acquire or to sell objects, to effect an halakhic berothal (qiddushin), to 

deliver a bill of divorce, to pay off a debt, to give charity, and so on. Indeed, 

one of the few limitations of the powers of an agent is that he cannot perform 

a religious obligation that is incumbent upon the individual (sender) himself, 

in a personal (or bodily) manner, such as the donning of phylacteries.10

The Talmud deals explicitly (in Gittin 29a) only with a related question 

to the one raised by the Qezot ha-Hoshen. Just as an agent who has been 

appointed to deliver a bill of divorce may appoint a second agent to complete 

this mission, so too an agent who was appointed to deliver a gift deed (i.e., 

a deed for a field that is being given as a gift) may appoint a second agent 

to do so. In discussing this issue, however, the Talmud notes an important 

distinction, which leads to a disagreement in interpretation between Abbaye 

and Rava (and between the earlier Amoraim Rav and Shmu’el). According to 

the Talmud, if the husband instructed an agent (or two agents) to first write 

the bill of divorce and then to give it in addition, they may not appoint some-

one else to do the writing. For Abbaye (and for Rav), the problem with this 

second appointment is that it would lead to additional embarrassment for the 

husband. The husband may not have been capable of writing the get him-

self (even though the Torah instructs him to do so), and so he appointed an 

agent (or agents) to do this. If that agent appoints someone else, an additional 

(outside) person now knows that the husband is incapable of writing the get.
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Abbaye’s line of reasoning here would not apply, however, to the writing of 

a gift deed, since there is no requirement that the giver of the gift write his 

own document. Hence, if he assigns this task to one agent and that agent then 

assigns this task to another, the giver incurs no embarrassment whatsoever.

Rava, however, holds (as does the Amora Samuel) that an agent who was 

assigned to write (and then to give) a get may not appoint another agent to 

write the get because of a larger limitation of agency. An agent can be charged 

by his sender directly to make a particular statement or verbal declaration.

But this agent cannot be properly authorized to issue an instruction (alone) to 

another agent, on behalf of the one who had appointed him initially. Literally, 

“words [alone] cannot be given over to an(other) agent” (milei lo mimseran 

le-shaliah).11 If the second agent’s assignment is to give the get, his appoint-

ment by the first agent is for more than just words. (As Rashi notes, ‘it beh 

meshasha, “there is substance to his appointment.”) If, however, the second 

agent is charged by the first agent to initially write the bill of divorce, such an 

appointment is “for words” (le-milei, a verbal instruction) alone. There is no 

palpable object at this point, such as an existing get, over which (or through 

which) the agency assignment can be properly transferred from the first agent 

to the second.

Moreover, this larger principle concerning agency would apply equally to 

an agent who was assigned to write a gift deed, as it would for the writing of 

a bill of divorce; the assignment to write a gift deed (as opposed to the giving 

of an already written deed) is also considered milei, and cannot be transferred 

by one agent to another. The Talmud typically rules that the law is decided 

according to the position of Samuel when he disagrees with Rav in cases 

of monetary and related laws (dinei, which includes agency; the law is like 

Rav, on the other hand, in matters of ritual law, issur ve-heter).12 Thus, the 

conclusion that agency may not be assigned, for either the writing of a get

or for the writing of a gift document, is codified by both R. Jacob b. Asher 

in his Arba’ah Turim, and by R. Yosef Caro in the Shulhan ‘Arukh.13 All 

would agree, however, that where a get or gift document already exists, and 

the husband or the gift giver assigns an agent only for its delivery (shaliah

le-holakhah) and not for its writing, that agent may appoint another agent in 

turn, since this is not an instance of milei.

As mentioned above, the point of inquiry of the Qezot ha-Hoshen (Hoshen

Mishpat 244, comment 2) is about how this sugya and these rulings would 

apply to an agent appointed not to deliver a gift deed, but rather to an agent 

appointed to deliver the gift itself. At first blush, we would think that there 

should be no question (or point of contention) whatsoever. The first agent who 

appoints a second agent to deliver an actual gift is authorizing him to deliver 

an existing object (such as a get); this is surely not a case of milei at all.
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R. Aryeh Leib Heller, however, begins his inquiry with a suggestive obser-

vation. Although the Talmud derives that an agent for the husband (a shaliah

le-holakhah) who was appointed to deliver a bill of divorce to the wife (or 

her agent), may appoint a second agent to do this (since there is no problem 

of milei here, as we have seen), one of the Tosafists, R. Solomon b. Judah of 

Dreux (known as ha-Qadosh mi-Dreux),14 maintains that this would not be the 

case for an agent who was appointed to give a ring for betrothal (qiddushin) to 

a women. Even if this agent cannot continue his mission due to an accident or 

another unavoidable occurrence (‘ones, and not owing to any malfeasance or 

mistake on his part), he is unable to appoint another agent in his stead.

Although this agent was appointed to deliver an existing object, a ring, 

which should be akin to an agent appointed to deliver a get (that is certainly 

not considered to be mere milei), ha-Qadosh mi-Dreux holds that the assign-

ment of delivering a ring for betrothal is nonetheless considered to be akin 

to milei, based on the following distinction that emerges from the relevant 

Talmudic sugyot. Once the husband hands a get to his agent for delivery,

the agent, like the husband himself, can put forward the bill of divorce even 

against the will of the woman (or more precisely, without requiring her acqui-

escence at that point).15

If the woman refuses to (extend her da’at and to) accept a ring of qiddushin,

however, the qiddushin is not valid. As such, the ring, unlike the get, has (or 

should be assigned) the status of milei, and therefore cannot be transferred 

from one agent to another. The initial agent received the ring from the potential

bridegroom himself and he was authorized directly to attempt to effect the 

qiddushin; the validity of his appointment is beyond question (even if the 

woman does not accept the ring from him in the end). The second agent, 

however, is not authorized as directly by the bridegroom, and the object in 

question, the ring, also does not convey full authorization in this situation, 

since the woman may reject it. In the case of a get, however, the second agent 

is just as powerful (and as authorized) as the first since he, like the first agent 

(and like the husband himself), can present the get (and complete the mission 

of the shelihut by accomplishing the divorce), regardless of the intention of 

the person receiving it.

Qezot ha-Hoshen further refers to the gloss of R. Moses Isserles (Ramo, 

d. 1572) to Shulhan ‘Arukh, Even ha-’Ezer 35:6, which cites two views on 

this question: the view just discussed (held by ha-Qadosh mi-Dreux), that a 

second agent cannot be appointed for (the) marriage (ring), and another view 

(which originated with a German Tosafist contemporary of R. Solomon of 

Dreux, R. Barukh b. Samuel of Mainz, d. 1221), that as long as the potential 

bridegroom actually gives the first agent the ring or the money to be used 

for the qiddushin (so that an object for transference exists), and does not 
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instruct the agent to lay out his own money in order to betroth the woman on 

the groom’s behalf, a second agent can be appointed by the first agent and 

there is no problem of milei.16 Qezot ha-Hoshen reasons that since according 

to the position of ha-Qadosh mi-Dreux, the person who is meant to receive 

a gift from another surely has the prerogative to reject the gift and to refuse 

to receive it, a second agent in that case is comparable to the qiddushin case 

(where the woman can reject the qiddushin), rather than to the case of a get

(where the get is not subject to her will). As such, there is also a milei problem

or aspect in the instance of giving an actual gift via an agent, which effec-

tively undermines the appointment of a second agent, providing a (somewhat 

unexpected) resolution to the original query of the Qezot ha-Hoshen.

In presenting his analysis, the ba’al Qezot ha-Hoshen notes that his 

approach also resolves a significant question that had been posed by R. Jacob 

Joshua Falk (d. 1756) in his Pnei Yehoshua. R. Falk was best known for 

formulating penetrating, large-scale questions, of the sort that had not been 

in evidence since medieval times (with the possible exception of R. Samuel 

Eidels, the Maharsha, d. 1631). This line of questioning sought to get to the 

heart of the sugya in a fundamentally meaningful way, in order to open new 

avenues of discussion.17

Pnei Yehoshua had raised just such a question with regard to the related 

sugya in Gittin 29a. According to the Talmudic discussion, a certain man 

appointed an agent to deliver a bill of divorce to his wife. The agent reported 

that he could not identify her; he simply did not know who she was. The 

husband then instructed the agent to give the get to a rabbinic scholar named 

Abba bar Manyomi, who did know the woman in question. The agent could 

not locate Abba bar Manyomi, and instead desposited the get with a group 

of Amoraim that included R. Abuhu, R. Haninah bar Pappa, and R. Yizhaq 

Nafha. The Amora R. Safra was sitting near them. This group asked R. Safra 

to let them know when R. Abba bar Manyomi arrived, so that they could give 

him the get (and R. Abba would then give it to the woman in question). R. Safra 

objected, on the grounds that the agent in this case was not authorized to do 

what he did.

Rashi understands R. Safra’s point of objection to mean that this agent 

had last been instructed by the husband to give the get to R. Abba bar 

 Manyomi (rather than to give it himself to the woman). As such, since 

the agent was no longer fully in the place of the husband with respect to 

giving the get (by virtue of the fact that he could not complete the divorce 

by delivering the get to the woman), he was not authorized to give it to 

anyone other than R. Abba bar Manyomi. Pnei Yehoshua, however, ques-

tions why this is so. Although this agent was indeed no longer responsible 

for giving the get itself, why could he not appoint another agent to give it 
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to R. Abba (which was his current mission), just as any shaliah instructed 

to deliver a get typically can? Qezot ha-Hoshen explains, in accordance 

with the reasoning of ha-Qadosh mi-Dreux, that since Abba bar Manyomi 

could theoretically refuse to take on this assignment to deliver the get 

when and if the husband’s agent ultimately presented it to him, the situa-

tion becomes akin to one of milei even though a get is involved. In a word, 

this is a case of get that takes on the characteristics of qiddushin/matanah,

since the authority of the agent (who seeks to appoint another agent) cannot 

guarantee that the final goal (or transaction) will be accomplished.

Qezot ha-Hoshen has additional discussions about the implications of 

the position of ha-Qadosh mi-Dreux in other unusual cases involving the 

transference of a get. Nonetheless, his initial line of inquiry has borne fruit. 

According to the view of ha-Qadosh mi-Dreux, an agent for the delivery of a 

gift is akin to an agent for qiddushin, rather than to an agent for the delivery a 

get (the fact that he has the gift in his hand notwithstanding). Therefore, any 

attempt on the part of an agent appointed for the delivery of a gift to appoint 

another agent in his place raises the problem of milei, which is not (typically) a 

problem in the case of an agent appointed to deliver a get, according to an 

explicit Talmudic ruling. A new point of Jewish law has been made by the 

ba’al Qezot ha-Hoshen, owing to his ability to isolate and productively analyze

a suggestive view of one of the Tosafists, that initially appears only in a 

different sugya and realm.

III

If we step back in order to assess the accomplishment of the Qezot ha-Hoshen

against the backdrop of the development of Jewish law through the Talmudic 

and medieval periods (which can also, in and of itself, be a source of great 

satisfaction, at least to me), we note that at the base of R. Aryeh Leib Heller’s 

analysis is a dispute between two contemporary Tosafists, one from Rhineland 

Germany (R. Barukh of Mainz) and the other from northern France (R. Solomon 

ha-Qadosh of Dreux). This dispute, however, is not found anywhere within 

the standard Tosafot to the Baylonian Talmud, nor is it found in any vari-

ant Tosafot texts.18 Rather, the respective positions appear as two disparate 

formulations, in two different places within the Sefer Mordekhai (and its 

glosses), which were first brought together by R. Moses Isserles. Although 

Qezot ha-Hoshen does not explicitly discuss R. Barukh of Mainz’s position, 

it is clear that R. Barukh’s view would allow an agent assigned to deliver a 

gift the ability to authorize another agent to undertake this task. Simply put, 

R. Barukh holds that any case of agency in which the transfer of an object is 
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involved (be it a get or a gift, or be it a wedding ring or the money of qiddushin)

obviates the problem of milei. Moreover, matters of agency in qiddushin are 

derived and learned from those in gittin (as per Qiddushin 41a), and these two 

institutions should generally not be separated or split.19

Qezot ha-Hoshen preferred to focus instead on the more nuanced view of 

ha-Qadosh mi-Dreux, precisely because it singles out the giving of a get and

its agency in this instance, in accordance with specific parameters of Talmudic 

law. Agency for a get does have some unique properties and prerogatives 

as we have seen, owing mostly to the relatively one-sided giving of the get,

which does not require the ongoing acquiescence of the women (mi-da’atah).

A gift object, however, no less than the ring or money of qiddushin, can be 

rejected, and these items cannot be transferred to a second agent, because of 

the milei problem. This is the essential appeal of the position of ha-Qadosh

mi-Dreux that Qezot ha-Hoshen develops further and presents in a new light, 

in order to answer his initial query.

Indeed, this was also the view of the Italian Tosafist, R. Isaiah di Trani, of 

which Qezot ha-Hoshen (and others in his day) were apparently unaware.20

RID, who studied in the Rhineland at the turn of the twelfth century with 

R. Simhah of Speyer (and also became familiar with the teachings of Rabbenu 

Tam, via his German students),21 writes in his Tosafot RID that when the 

Talmud (in Qiddushin 41b) equates the rules for an agent in both get and

qiddushin, it does so only with respect to the first or initial agent. A second 

agent cannot be appointed by the first for qiddushin because of milei, even 

if an object is given for the qiddushin. The first agent can appoint a second 

agent to deliver a get, on the other hand, without any problem. In cases of 

divorce, the get is the davar ha-megaresh, the instrument of divorce. Thus, if 

a get is lost, the agent cannot do anything without it, and has no option but to 

return to his sender without having accomplished his mission.

If, however, the object of qiddushin is lost, an agent appointed for this 

purpose can take money out of his own pocket (if he wishes to do so) on 

behalf of the bridegroom who has sent him, and can thereby successfully 

complete his mission. As such, the main role for an agent for qiddushin is 

milei; he is given an instruction (that he can accomplish in different ways, 

with an object of worth or with funds provided by his sender, or with his 

own money). At the same time, he cannot transfer this instruction over to 

another agent, because it is quintessentially defined as milei. An agent for 

divorce, however, can accomplish his mission only by handing the woman 

the bill of divorce for her that was given to him by the husband. If this get

is lost, the mission cannot be completed. On the other hand, a second agent 

who is designated by the first to give this get to the woman may do so, since 

this is the original (and only) instrument of divorce that can be effective. 
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Thus, the position of R. Isaiah di Trani is fundamentally the same as that of 

ha-Qadosh mi-Dreux.22

It should be noted that much of the halakhic jurisprudence in the centu-

ries prior to the Qezot ha-Hoshen tended to favor the view of R. Barukh 

of Mainz over that of ha-Qadosh mi-Dreux. Although R. Yosef Caro (d. 

1575) makes brief mention in his Beit Yosef only of the view of ha-Qadosh

mi-Dreux,23 Ramo, in his Darkhei Mosheh glosses to the Arba’ah Turim,24

cites the view of R. Barukh of Mainz (without attribution, as a yesh ‘omrim), 

and the somewhat more limiting view of the Shiltei ha-Gibborim (c. 1550, 

which Ramo refers to imply as “glosses to the Alfasi”).25 Shiltei ha-Gibborim

follows the view of R. Barukh for the most part, but makes a distinction 

between a situation in which the agent was authorized to give the woman 

an object or money for qiddushin that had been given to him by the bride-

groom (in which case he can appoint another agent) and an instance in 

which the agent is instructed by the bridegroom to use his own money, in 

which case he cannot appoint another agent to accomplish this due to the 

problem of milei. Ramo does not refer at all here to the position of ha-

Qadosh mi-Dreux.

In his Mappah glosses to the Shulhan ‘Arukh (Even ha-’Ezer 35:6), Ramo, 

as noted above, again cites the (more lenient) position of R. Barukh of Mainz 

first as a yesh ‘omrim, together with the caveat of the Shiltei ha-Gibborim,

and then concludes with a second, more stringent yesh ‘omrim that is the 

position of ha-Qadosh mi-Dreux. R. Yo’el Sirkes (d. 1640), in his Bayit

Hadash (Bah) commentary to the Arba’ah Turim (in what also appears to 

be a response to the passage in the Beit Yosef) specifically critiques the 

view of ha-Qadosh mi-Dreux by name.26 R. Solomon Luria (d. 1573) had 

also criticized the view of ha-Qadosh mi-Dreux in similar terms (and quite 

harshly), albeit without mentioning him by name.27

Qezot ha-Hoshen helps to shift the perception that was put forward by 

these leading Ashkenazic commentators to the Arba’ah Turim and Shulhan

‘Arukh in the late sixteenth and early seventeenth centuries by forcefully, 

yet elegantly, bringing to the fore the Talmudic details and logic that stand 

behind and support the position of ha-Qadosh mi-Dreux. By raising the new 

scenario that he does with respect to the giving of a gift, Qezot ha-Hoshen

has not simply proposed and addressed a situation that was not discussed 

by the Talmud. He has shown that ha-Qadosh mi-Dreux has logical  staying

power and attractiveness over the course of various Talmudic sugyot. The 

status of these acts that are assigned to a shaliah cannot be determined solely 

by looking at physical or structural categories (since it would seem, prima

facie, that an actual gift is certainly comparable to a get). Rather, the purpose

or function of the object in question is most crucial. Thus, the solution
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 proposed by Qezot ha-Hoshen is both new and old at the same time,28 and 

it succeeds in answering the important question of the Pnei Yehoshua as 

well.29

Finally, R. Jacob Lorberbaum of Lissa (d. 1832), in his Netivot ha-Mishpat

(published in Zolkiew, 1809–1816) argues, as is his wont, against the reasoning 

of the Qezot ha-Hoshen on the basis of another sharp distinction that emerges 

from both the logic and the details of the Talmudic system.30 A gift does not, 

in fact, typically require a bona fide shaliah to effect its transfer. As long as 

the gift ends up in the hands of its designated recipient, the mode through 

which it is transferred is largely irrelevant.

Thus, for example, if a trained (or even an un-trained) animal was used to 

bring the gift from its original owner to the recipient (ma’aseh qof), no one 

would question the validity and propriety of the recipient now benefiting 

from the gift. This is not the case, of course, for gittin or qiddushin, where 

a new halakhic status is being assigned based on the transference of a get or

of a ring of betrothal. In these situations, the manner in which the object gets 

from the husband or bridegroom to the woman in question is crucial. The will 

of the husband or bridegroom, together with the actions of a proper agent, 

come together to create the new status (or halot, in rabbinic parlance). The 

same holds true for a situation in which the deed for a gift is being transferred. 

There as well, the authorization and status of the agent are instrumental in 

helping to affect the qinyan that is at stake.

With regard to the actual giving of a gift, however, the manner in which 

a gift is transferred from the giver to the receiver is, as indicated, largely 

irrelevant (unless the giver had specified that his gift must be acquired 

by the receiver through a particular mode or qinyan), and there can be 

no doubt that one agent can assign this task to another. A get requires a 

formal act of giving (a ma’aseh netinah) and an authorized person to per-

form this act. The husband or the agent may be required, for example, to 

instruct the woman to pick the get up off the floor and to acquire it. Giving 

a gift, however, inherently requires no such formal authorization. Once 

the receiver has the gift in hand, it belongs to him, as long as it has been 

made clear that the giver truly wishes him to have it. Moreover, even if an 

agent was appointed to ensure that the gift reaches the receiver, the agent 

can also fulfill his mission via an “unauthorized” or improperly appointed 

agent, as the long as the gift finds its mark. There is no problem of milei 

here whatsoever.

While Qezot ha-Hoshen worked hard to locate the giving of a gift via 

agency within the Talmudic categories of agency for a get and agency for 

qiddushin (and demonstrated that agency for a gift is much more akin to the 

latter), Netivot ha-Mishpat maintains that the giving of a gift is completely 
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removed from the Talmudic systems of get and qiddushin. Logic suggests 

that agency for the giving of a gift (as opposed to the giving of a gift deed) 

may well be in a category of its own. Although Netivot ha-Mishpat appears to 

be completely reactive here to the strategy of the Qezot ha-Hoshen, R. Jacob 

Lorberbaum rejects as unnecessary the structural and categorical extensions 

put forward by the Qezot.

The ba’al Qezot ha-Hoshen (who was able to respond in his lifetime to the 

critical observations of his good friend R. Lorberbaum on earlier sections in 

Hoshen Mishpat) might argue here that one cannot go “out of system” purely 

on the basis of a logical observation. The gist of the discussions from both the 

medieval and early modern periods certainly suggests that cases of agency 

of this type do in fact emerge from the Talmudic structures concerning gittin

and qiddushin, even as there are disputes about the particular applications. 

In any case, both Qezot ha-Hoshen and Netivot ha-Mishpat have contributed 

startlingly new insights, which at the same time cause a review and rethinking 

of prior positions and approaches. To my mind, the identification and formu-

lation of this kind of a new-old cycle is the goal and the hallmark of Talmud 

study at its best.31

IV

All of this textual and logical intrigue, together with the insights and impli-

cations for the textual history of the Oral Law, and topped off by the outright 

hiddushim that emerge, are why studying the Talmud and its interpretations is 

so enjoyable to me. The Talmud itself presumes that “there can be no house 

of study without innovation.”32 Similarly, the Zohar remarks (in its idiom) 

that “at a moment when a word of Torah is made anew (mithadesh) in the 

mouth of man, the word ascends and stands before the Holy One blessed 

be He, who takes it and kisses it and crowns it with seventy decorated and 

engraved crowns.”33 In our own day, Rav Yosef Dov ha-Levi Soloveitchik

of blessed memory wrote that “halakhic man is a man who longs to create, 

to bring into being something new, something original. . . . The dream of 

creation is the central idea in the halakhic consciousness.”34 The study of 

the Talmud may be compared to both a puzzle and a treasure map. It allows 

students to invest their time and creativity with the hope of glimpsing and 

ultimately mastering things that matter, both old and new, and perhaps even 

contributing to the ongoing mosaic of study, be it an insight or a full-fledged 

interpretation, that can be appreciated by fellow travelers on this always 

noble and uplifting journey.35
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wkwlw qwdw ky gµ ht[nwg m[wh. See also Seder Eliyyahu Rabbah, ed. Meir Ish-Shalom 
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Lishmah in the Works of R. Hayyim of Volozhin and his Contemporaries (New York, 

1989), 84–85, 114–119. Note also the permissibility of writing down hiddushei Torah
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