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Introduction

For many decades, it was a given that, under certain circumstances, supervisory defendants
in § 1983[1] or Bivens[2] actions could be held liable when their subordinates violated the
Constitution. The various theories under which supervisors could be held accountable
ultimately were given the generic term “supervisory liability.”[3] When the Supreme Court
announced its decision in Ashcroft v. Iqbal,[4] many predicted a seismic shift in how claims of
supervisory liability would be adjudicated—after all, the majority opinion termed supervisory
liability a “misnomer,” and the principal dissent claimed that the decision foreshadowed the
end of such liability.[5] As a result, some commentators believed the decision would send
“shockwaves” through the lower courts.[6] In this brief Essay, I will show that these
predictions have not come to pass and offer some explanations as to why.

First, in Part I, I will review the history of supervisory liability leading up to the Court’s Iqbal
decision. This discussion will review two primary concerns that courts negotiated as they
elaborated a standard of liability for supervisory defendants. The first is well-documented: the
need to establish that the supervisor was personally involved in any alleged constitutional
violation. The second is underappreciated: the connection between limited supervisory
liability and a constitutional framework that emphasizes negative restraints over affirmative
governmental obligations. In short, courts were concerned that by imposing liability on
supervisors for failing to take action, they might transform the Constitution into a source of
affirmative rights.

Part II of the Essay turns to the Iqbal decision and its understanding of supervisory liability.
As both a procedural matter and a substantive matter, the Iqbal Court’s treatment of
supervisory liability was something of a surprise. Procedurally, neither party had raised or
even briefed the question—the Court reached out to address it sua sponte. And
substantively, the concerns expressed by the Court about supervisory liability were
disconnected from the historical focus on personal involvement and ensuring that the
Constitution is read as a limited instrument of negative liberty. Instead, on my reading, the
Court’s treatment of supervisory liability was closely aligned with its pleading analysis, not
with any grand theory of supervisory liability.

Part III of the Essay considers the implication of Iqbal’s decision for lower court assessments
of supervisory liability claims.[7] As a descriptive matter, I show in Part III that Iqbal has had
little impact on how courts of appeals have constructed supervisory liability standards.[8]
Contrary to the dissenters’ dire predictions, supervisory liability is still alive and well in the
lower courts—misnomers notwithstanding. Nor has the Supreme Court, despite ample
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opportunity, intervened to reinforce the message from Iqbal. To the contrary, the Court has
considered, and upheld, traditional supervisory liability claims on at least two occasions after
Iqbal.[9]

As I explain in Part III, this is not to minimize Iqbal’s impact on the trajectory of supervisory
liability claims. That impact has been felt not through an adjustment of the standards for
liability for supervisors, but instead through Iqbal’s more demanding pleading standard more
generally. This becomes more obvious when one returns to the supervisory liability cases
that predated Iqbal with a focus on pleading. Comparing these decisions to post-Iqbal
supervisory liability decisions illustrates in greater detail the contrast between plausibility
pleading and notice pleading.

In sum, Iqbal has changed little about the substance of supervisory liability claims. But its
pleading analysis appears to have affected the viability of these claims nonetheless. I doubt
this observation will come as a surprise to the participants in this symposium. But
recognizing the role of pleading doctrine, rather than substantive law, in adjudicating
constitutional claims against supervisors should clarify an ongoing debate among
practitioners about the viability of longstanding supervisory liability theories.

1. Supervisory Liability Before Iqbal

The term “supervisory liability” is now used to encompass many different ways of
establishing constitutional liability against defendants with superintendent responsibilities.
But the terminology took some time to take hold. The first time the Supreme Court used the
term was in Iqbal and as Figure 1 shows, use of the term in federal appellate decisions was
sparse before 1990.[10]

The initial hesitancy to embrace theories of supervisory liability can be traced in part to the
Supreme Court’s 1976 decision in Rizzo v. Goode.[11] In Rizzo, the plaintiffs brought a class
action seeking injunctive relief against the Mayor of Philadelphia, the Police Commissioner,
and other city officials, alleging that they had permitted a longstanding pattern of police
misconduct through their failure to act in the face of discrete instances of unconstitutional
conduct. The district court, after finding that only a small percentage of Philadelphia police
officers engaged in unconstitutional conduct, ordered the defendants to draft a program for
addressing civilian complaints about police officers.[12] The Court reversed the district
court’s judgment on multiple grounds.[13]

First, the Court doubted the causal connection between the pattern of misconduct and the
acts and omissions of the individual defendants. Per the Court, Rizzo did not involve a
situation in which police misconduct was directly linked to policies set forth by high-level
officials.[14] Instead, the plaintiff’s theory was that the supervisory officials had a
constitutional duty to eradicate police misconduct, and that statistical evidence provided
evidence that the defendants had been in dereliction of their duty.[15] Plaintiffs rested this
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theory on Brown v. Board of Education and its progeny,[16] but the Court found the analogy
inapt because the remedial power of district courts to fashion broad equitable relief in the
context of desegregation flowed from a prior finding of unconstitutional conduct by the
government.[17] In the desegregation cases, government officials had “by their own conduct”
engaged in violations of the Constitution; in Rizzo, none of the defendants subject to the
district court’s orders had violated the Constitution.[18]

Second, the Court addressed a more fundamental problem with the plaintiffs’ theory, going
beyond the causation and personal involvement problems identified above. Because the
plaintiffs sought equitable relief, the Court noted there was a greater risk of intrusion into
delicate federal-state relations. The Court therefore concluded that interests of federalism
called for a limited use of equity to intrude on the internal workings of a local police
department.[19]

Of these two aspects of Rizzo, it was the first that exerted a significant influence on the
contours of supervisory liability claims. Rizzo’s emphasis that § 1983 claims only reach
defendants who by their “own conduct” cause a constitutional violation was tailor fit to limit
how far § 1983 could reach beyond line officers. As a general matter, except for supervisory
defendants who participate directly in constitutional violations, questions of personal
involvement and causation will always loom largest the further removed one is from direct
infliction of constitutional injury.[20] And where a claim is based on a defendant’s failure to
act, Rizzo’s logic imposed even more barriers. This led to lower court decisions often
characterizing Rizzo as a case about “supervisory liability,” even though the Supreme Court
itself never used the term.[21] In addition to Rizzo’s impact on the development of
supervisory liability theories, it is important to note that Monell v. Department of Social
Services also intervened in 1978 to establish that respondeat superior liability is not a valid
theory for § 1983.[22]

But even before Rizzo and Monell, lower federal courts recognized that the principal
challenge in cases involving supervisors, whether under § 1983 or Bivens, was the need to
show personal involvement, whether it be decisional, directive, or directly participative.[23]
Courts also emphasized, along the line of Rizzo, the need to establish a causal connection
between the supervisor’s action or inaction and the alleged unconstitutional conduct.[24]
Rizzo raised the question for lower courts of whether inaction by supervisors was actionable
under § 1983 (or Bivens),[25] but courts interpreted Rizzo, at the very least, to permit claims
to proceed in which a supervisor knows of specific patterns of abuse by subordinates but
fails to take any remedial steps.[26]

Beyond the question of personal involvement and causation, however, courts also
recognized tension between imposing liability for omissions and construing the Federal
Constitution as a document guaranteeing negative liberty, not one imposing affirmative
obligations on government or its employees. This aspect of supervisory liability can be seen
in the first appellate decision I could locate that used the term as a theory of liability: the
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Seventh Circuit’s decision in Beard v. Mitchell.[27] Beard involved a claim that an FBI agent
had failed to adequately supervise an informant, who subsequently accompanied a Chicago
police officer when the officer murdered a Chicago man. In Beard, the sister of the man killed
by the Chicago police officer brought a Bivens action against the FBI agent who was
responsible for keeping tabs on the FBI informant.[28] Central to the plaintiff’s theory was
that the FBI agent himself violated the Constitution by failing to supervise the informant’s
activities. On appeal from a jury verdict for the defendant, the Seventh Circuit affirmed that
one potential theory of liability was that the brother’s death was caused by the FBI agent’s
deliberate indifference in the training, supervision, and use of the informant.[29] The court
nonetheless expressed concern about permitting suits such as the plaintiff’s to proceed
without holding that the agent “had a fixed duty to prevent the crime.”[30] At most the court
believed that it was permissible to find law enforcement had a general duty to the public, as
opposed to a specific duty to protect the plaintiff’s brother.[31] The court also expressed the
heavy presumption against basing liability on the failure to prevent a harm.[32]

The First Circuit’s decision in Dimarzo v. Cahill,[33] took a similar approach, but in the prison
context. In Dimarzo, the Massachusetts Commissioner of Correction argued that he should
be excused from a prison conditions case because he had a statutory, but not constitutional,
mandate to engage in inspection and regulation.[34] Relying on Rizzo, the Commissioner
argued that he could not be held liable for the constitutional violations of others.[35] The First
Circuit acknowledged that this would be a valid argument, but held that his failure to act was
directly linked to a constitutional violation.[36]

Taken together, Monell, Rizzo, and lower court opinions interpreting them provided a hazy
outline of the extent to which liability could attach to supervisory action or omission. First, per
Monell, the common law doctrine of respondeat superior would have no place in
constitutional litigation. This, coupled with Rizzo, ensured that supervisors could only be held
accountable for their own conduct.[37] Similarly, because of the need to establish causation,
liability would only obtain when the supervisor herself directly violated a plaintiff’s
constitutional rights or when the supervisor’s own conduct was a cause of a subordinate’s
violation of federal law. In service of the focus on personal involvement and causation, pre-
Iqbal courts often contrasted the demerits of holding supervisors responsible for
subordinates who acted negligently or “contrary to instructions,” against holding supervisors
accountable for causing the violations through their own conduct.[38] The Supreme Court’s
decision in Rizzo was central to this distinction.[39] Finally, when the theory of liability rested
on an omission, courts were more hesitant to find liability for fear of creating affirmative
constitutional obligations.

Despite these limitations, over time, lower federal courts articulated robust supervisory
liability regimes. The Second Circuit was the most influential and active court in this area,
and by 1986, the appellate court recognized several different routes by which a defendant
could be personally involved in a constitutional violation sufficient to trigger Bivens or § 1983
liability: (1) direct participation; (2) failing to remedy a wrong after learning of the violation
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through one’s supervisory role; (3) creating a custom or policy that leads to constitutional
violations or allowing that custom or policy to continue; or (4) “gross negligence” in managing
subordinates.[40] Other circuits expressed the standard slightly differently, requiring an
“affirmative link” between the actions or omissions of the supervisor and the unconstitutional
conduct, such that “the supervisor’s conduct led inexorably to the constitutional violation.”[41]
The Third Circuit, for example, offered a different variation, to similar effect:

The plaintiff must (1) identify the specific supervisory practice or procedure that the
supervisor failed to employ, and show that (2) the existing custom and practice without the
identified, absent custom or procedure created an unreasonable risk of the ultimate injury, (3)
the supervisor was aware that this unreasonable risk existed, (4) the supervisor was
indifferent to the risk[,] and (5) the underling’s violation resulted from the supervisor’s failure
to employ that supervisory practice or procedure.[42]

These supervisory liability claims stretched to high levels prior to Iqbal. In the Second Circuit
alone there were several cases affirming damages verdicts against wardens and state
commissioners of corrections, based on their knowledge of unconstitutional conditions and
failure to intervene.[43] As one court succinctly explained: “The outer limits of liability in any
given case are determined ultimately by pinpointing the persons in the decisionmaking chain
whose deliberate indifference permitted the constitutional abuses to continue
unchecked.”[44] Lower courts acknowledged the “heavy burden” confronting a plaintiff
seeking to establish supervisory liability, but also viewed the determination as principally
factual, not legal.[45]

Three observations are relevant at this point. First, the development of supervisory liability
regimes was bespoke. Plaintiffs used different theories to establish the personal involvement
and causation elements of constitutional claims,[46] some of which were accepted as viable.
Over time, federal courts synthesized these theories into a body of “supervisory liability” law.
The downside to this synthesis was that it could confuse an observer into concluding that
supervisory liability stood alone as a means of creating substantive rules of conduct, when
each brand of liability was simply a way to connect a supervisor to a given constitutional
wrong.

Second, cases involving prisons and jails were (and still are) by far the cases in which
supervisory liability claims were most often successfully litigated.[47] This is so for several
reasons. As an institutional matter, prisons and jails are operated as paramilitary
organizations—there are clear lines of authority, giving supervisors direct responsibility and
control over the actions of their subordinates. Second, prisons and jails are, in their way,
highly regulated—administrative directives and rules provide clear reporting and monitoring
obligations, making it easier for putative plaintiffs to establish causal connections between
line officers and their supervisors. Third, and most important, concerns about creating
affirmative duties through broad supervisory liability standards are less salient in prisons. The
Eighth Amendment is one of the few constitutional provisions that has been interpreted to
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impose affirmative obligations on state actors: obligations to provide medical and mental
health care, protect incarcerated people from harmful conditions, and to protect people from
violence.[48] In this context, imposing liability for a supervisors’ failure to act in the face of
known risks of harm requires no extension of constitutional doctrine: establishing those facts
would meet the “deliberate indifference” standard that governs most conditions of
confinement litigation, whether the defendant is a line officer or supervisor.[49]

Finally, of all of the versions of supervisory liability that were accepted by lower courts, the
Second Circuit’s “gross negligence” standard was the least tenable, given the original
concerns about the doctrine. The standard itself has an uncertain provenance—it appears to
have been based on a Second Circuit decision permitting liability against a municipality, not a
natural person.[50] The Supreme Court had established, however, that claims against
municipalities could be based on something approximating gross negligence—in City of
Canton v. Harris,[51] it permitted the imposition of liability against a municipality for
“objective” deliberate indifference. Such claims can be based on constructive knowledge,
much like gross negligence.[52] So while there may be fine distinctions between an objective
deliberate indifference standard and a gross negligence standard, it is easier to see how they
could be considered interchangeable by the Second Circuit.

But even if the Second Circuit’s gross negligence standard was at the margins of permissible
theories of supervisory liability, it appears never to have played a significant role in any
adjudicated case. In my research, I could identify no case in which liability turned solely on
the presence of gross negligence. In most cases, the gross negligence standard was
referred to in the same breath as deliberate indifference.[53] Take as one example the
Second Circuit case most directly associated with the “gross negligence” standard: Wright v.
McMann.[54] In Wright, the plaintiff sued Daniel McMann, the warden of New York’s Clinton
Correctional Facility, alleging that he was subjected to unconstitutional conditions when he
was confined in a solitary confinement cell.[55] After a bench trial, Wright was awarded
$1500 in damages, and McMann appealed on the ground that there was no finding that he
“personally imposed the deprivations that resulted in the unconstitutional treatment.”[56] The
appellate court affirmed, finding ample evidence that the superintendent knew of the
conditions of the solitary confinement cell and was aware of the complaints that had been
made about those conditions by the plaintiff.[57] The court also pointed to state law that
required the warden to keep a record of punishments like solitary confinement, but that the
prison had flouted that regulation in practice.[58] The court thus ultimately concluded that the
warden “knew or should have known” of the conditions—a classic negligence standard.[59]
But the nature of the evidence relied upon by the Second Circuit supported the conclusion
that the warden was subjectively aware of the unconstitutional conditions and permitted them
to continue. The court found, in language that would be unlikely to be found in more recent
federal court decisions:
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We think Wright should be properly compensated for the suffering he had to endure, and
recovery should not be defeated by an attempt by the warden to shift responsibility to
inferiors when there is every reason to believe that he was aware of segregation cell
conditions and when responsibility for permitting such conditions to exist was ultimately, in
any event, squarely his. We are not moved by the suggestion that if we uphold liability today
competent persons tomorrow will refuse to become superintendents, as the title is presently
designated. In the unlikely event that a prospective superintendent in fact turns down an offer
for fear of personal liability, we think that the position is probably better filled by someone
determined to supervise the facility so as to prevent the type of inmate treatment giving rise
to this lawsuit.[60]

Thus, prior to the Supreme Court’s decision in Iqbal, lower courts were in general agreement
that establishing a supervisor’s liability for constitutional violations could be satisfied in
multiple ways. The supervisor could directly violate the Constitution, as if she were a line
officer—participate in a beating herself, order a person into solitary confinement without
providing adequate process, etc. The supervisor also could be held liable for instituting, or
permitting, policies or customs that violated the constitutional rights of plaintiffs. And, finally,
perhaps most difficult to establish, a supervisor could exhibit deliberate indifference to
constitutional violations by subordinates.

If there was an analytical error in how lower courts used supervisory liability, it was in
discussing supervisory liability itself as a free-standing substantive source of liability, rather
than a means to establish the personal involvement and causation requirements imposed by
§ 1983 and Bivens. In so doing, some courts left an impression that liability could be
imposed on defendants who themselves did not violate the Constitution, but who merely
permitted conditions to exist in which others committed constitutional violations. In Iqbal
itself, as I will discuss in the next Part, neither the litigants nor the lower courts had deployed
this version of supervisory liability

1. Iqbal’s Treatment of Supervisory Liability

Whatever concerns might have been raised by broad lower court versions of supervisory
liability, Iqbal was a surprising vehicle in which to address them. As a procedural matter,
none of the parties had addressed the issue in their briefing. In the lower courts, the plaintiffs
had asserted claims against defendants Ashcroft and Mueller directly for their alleged
adoption of a discriminatory policy that subjected Arab, Muslim, and South Asian Bureau of
Prisons people held at a federal detention center in Brooklyn, New York to discriminatory
treatment.[61] The plaintiffs also had alleged that the defendants had knowingly acquiesced
in the discriminatory treatment of the plaintiffs—in other words, that the defendants had been
deliberately indifferent to that treatment.[62] In the lower courts, the defendants had argued
that they were entitled to qualified immunity because of the uncertain state of the law and the
world in the aftermath of September 11.[63] In the Supreme Court, the defendants argued
that the plaintiffs’ factual allegations were insufficient to establish liability for a number of
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different reasons.[64] The plaintiffs never sought to use the Second Circuit’s broad “gross
negligence” standard to establish liability, and the defendants had never argued that
plaintiffs’ theories of supervisory liability were inappropriate.[65]

Despite the parties’ agreement on the relevant supervisory liability standard, the Court sua
sponte reached out to address the question of the relevant standard for supervisory liability.
The relevant language from Iqbal is as follows:

In a § 1983 suit or a Bivens action—where masters do not answer for the torts of their
servants—the term “supervisory liability” is a misnomer. Absent vicarious liability, each
Government official, his or her title notwithstanding, is only liable for his or her own
misconduct. In the context of determining whether there is a violation of a clearly established
right to overcome qualified immunity, purpose rather than knowledge is required to impose
Bivens liability on the subordinate for unconstitutional discrimination; the same holds true for
an official charged with violations arising from his or her superintendent responsibilities.[66]

The principal dissent criticized the Court for addressing an issue that had been ignored by
the parties and conceded by the defendants. The dissent also suggested that the Court was
doing away entirely with supervisory liability, at least with respect to Bivens claims, but as
discussed below no court has yet to adopt such a broad reading of Iqbal.

Substantively, the Court’s use of Iqbal to address supervisory liability was also surprising.
Much of what the Court had to say about supervisory liability was well-accepted. It had been
long-established in both Bivens and § 1983 litigation that respondeat superior was not a
viable theory of relief. And, correlatively, that all constitutional defendants had to be found
liable based on their own conduct. In Iqbal, the only causes of action before the Court were
Bivens claims for discrimination alleged against former Attorney General Ashcroft and FBI
Director Robert Mueller.[67] In that context, the Supreme Court held that a “knowledge and
acquiescence” theory of supervisory liability, akin to deliberate indifference, was
inappropriate because constitutional discrimination claims depend on proof of the
defendant’s own discriminatory purpose.[68] That is, a supervisor who has only knowingly
acquiesced in a subordinate’s conduct, but who lacked discriminatory intent, simply has not
violated the prohibition on intentional discrimination.[69]

In reaching that conclusion, the Supreme Court expressed no intent to eviscerate
supervisory liability in its entirety or to require supervisors’ direct participation in the
unconstitutional conduct of their subordinates. Indeed, the Court made clear that an official
may be held liable for “violations arising from his or her superintendent responsibilities.”[70]
The Court therefore seemed to contemplate that supervisors would continue to be liable
where their conduct violated the Constitution. Thus, to the extent that the Court termed
supervisory liability a “misnomer,” it was the species of supervisory liability that treated it as a
freestanding basis for liability rather than a means to establish personal involvement and
causation.
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III.     Post-Iqbal Case Law

The dissent was not the only source of predictions that Iqbal would have the effect of doing
away entirely with supervisory liability.[71] But the reality is more nuanced. First, most circuits
already had relatively narrow standards for supervisory liability, particularly outside of the
prison context—for most lower courts, there was no real news to be found in Iqbal’s
admonition that there is no respondeat superior liability in constitutional litigation and that
supervisors are held liable for their own unconstitutional acts or omissions. Nor did any
circuit read Iqbal as holding that all supervisors must act intentionally in order to be held
liable—liability for reckless or even negligent conduct by supervisors, depending on the
source of the constitutional right, continues to be actionable after Iqbal.

There are three ways in which Iqbal could be considered to have altered the trajectory of
supervisory liability claims. First, Iqbal clarified that free-standing supervisory liability,
independent of any unconstitutional conduct by a supervisor, is not a viable theory of relief.
Although, as described above, some circuits had collapsed different avenues for establishing
the personal involvement and causation of supervisors into a single concept of “supervisory
liability,” circuits also disclaimed any intention that by so doing they were creating a new
species of constitutional liability. Iqbal’s clarification, then, may have a limited impact on the
most broad-ranging theories of liability, such as the Second Circuit’s “gross negligence”
standard. But as discussed above, there is no evidence that standard ever did substantive
work in particular cases.

Second, one circuit, described below, has misinterpreted Iqbal to suggest that the
constitutional violation asserted against a supervisor must be the same as the constitutional
violation asserted against a subordinate. But as many lower courts have recognized, there
are ways in which supervisory governmental officials can violate the Constitution, often
without engaging in exactly the same conduct as their subordinates (or acting with exactly
the same culpable state of mind). For example, while subordinate correction officers who use
force directly against inmates violate the Constitution when they behave intentionally,[72] the
officials responsible for supervising such officers violate the Constitution if, without using any
force themselves, they exhibit deliberate indifference to the risk that their subordinates will
inflict force intentionally and unnecessarily upon detainees.[73] Although all the defendants
in such a case are in violation of the Constitution, their constitutional violations are
established with different evidence precisely because they occupy different levels of the
correctional hierarchy.

Nothing about this liability regime is any way inconsistent with Iqbal’s reminder that
supervisors are only “liable for [their] own misconduct.”[74] The Tenth Circuit’s decision in
Dodds v. Richardson,[75] provides a useful example. The court conducted an extensive
analysis of the impact of Iqbal on supervisory liability and concluded, in part, that the
supervisor had to act with deliberate indifference because the challenge involved an alleged
substantive due process violation.[76] Other circuits have reached similar conclusions. All
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circuits to have addressed the question have held that deliberate indifference continues to
suffice for supervisory liability, at least where the root constitutional claim does not require a
showing of intent.[77]

Third, and most significant, there is good evidence that Iqbal’s pleading standard, applied in
supervisory liability cases, has had an impact on analyses by lower courts. Allegations that
would have sufficed to establish particular facts prior to Iqbal are now being treated as
“conclusory” by some courts of appeals, making supervisory liability claims more vulnerable
to dismissal at the pleading stage.

1. Iqbal’s Impact on Supervisory Liability Standards, Circuit by Circuit

In this Part, I will first address how each circuit has addressed supervisory liability standards
after Iqbal, before turning to the more significant impact of pleading doctrine. I will then close
with evidence that the Supreme Court has not shown an appetite to double down on its
decision in Iqbal and in some cases seems to be motivated to retreat from the broadest
potential interpretations of Iqbal.

1. First Circuit

In the First Circuit, there have long been two principal ways for a plaintiff to establish
supervisory liability: by alleging that the supervisor was “a primary violator or direct
participant in the rights-violating incident,” or that “a responsible official supervises, trains, or
hires a subordinate with deliberate indifference toward the possibility that deficient
performance of the task eventually may contribute to a civil rights deprivation.”[78] Nothing
about Iqbal has changed this analysis. The First Circuit recently reaffirmed this approach in a
case seeking liability against supervisors of ICE agents who were deliberately indifferent to
the risk that their subordinates were issuing and enforcing immigration detainers against U.S.
citizens.[79] The defendants in Morales v. Chadbourne argued not that Iqbal displaced
supervisory liability, but that the plaintiffs’ allegations against the supervisors were
conclusory. The First Circuit rejected this argument, because the complaint, contra Iqbal,
made factual assertions, including the following: The supervisory defendants “knew or should
have known that their subordinates, including Defendant Donaghy, regularly . . . issued
immigration detainers against individuals such as Ms. Morales, without conducting sufficient
investigation and without probable cause to believe that the subject of the immigration
detainer was a non-citizen subject to removal and detention.”[80]

That the supervisory defendants:

formulated, implemented, encouraged, or willfully ignored [ICE’s] policies and customs [in
Rhode Island] with deliberate indifference to the high risk of violating Ms. Morales’s
constitutional rights and failed to change[] these harmful policies and customs although they
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had the power and the authority to change [them] by, for instance, training officers such as
Defendant Donaghy to perform an adequate investigation into individuals’ citizenship and
immigration status before issuing detainers.[81]

The First Circuit found these allegations, unlike the conclusory ones in Iqbal, factually
sufficient to establish the necessary link between supervisors’ indifference and the underlying
constitutional violations.[82] The First Circuit conducted a similar analysis when it considered
a free speech discrimination claim brought against high-level Puerto Rican officials (including
the Governor and First Lady) for whom there were sufficient allegations of knowledge of and
participation in the decision to terminate employees based on their political beliefs.[83]

Of course, any complaint can be dismissed if a plaintiff makes insufficient allegations of
participation in activities that directly or indirectly caused constitutional violations. But it
should be clear that in these cases the problem is one of pleading, not of the unavailability of
supervisory liability as a theory of liability.[84] In Soto-Torres v. Fraticelli, the plaintiff’s claim
was insufficient because it provided no factual allegations to support the conclusory
assertion that the supervisor “participated in or directed” the relevant constitutional violations.
[85]

1. Second Circuit

As discussed above, the Second Circuit had articulated a broad supervisory liability standard
prior to Iqbal. Although the issue of supervisory liability has been raised many times after
Iqbal in the Second Circuit, the court has been less than clear on how to resolve the
problem. Some panels have recognized the difficult nature of the question.[86]  Some have
assumed that pre-Iqbal case law applies.[87] The court seemed to clarify matters in 2015,
holding that “[t]he proper inquiry is not the name we bestow on a particular theory or
standard, but rather whether that standard—be it deliberate indifference, punitive intent, or
discriminatory intent—reflects the elements of the underlying constitutional tort.”[88] In other
words, a supervisor can be found liable when her conduct violates the Constitution, itself an
unexceptional proposition.

District courts within the Second Circuit have mostly continued to apply pre-Iqbal case law,
although there is a fair amount of disagreement. Several district courts within the circuit have
held that Iqbal affects supervisory liability only in intentional discrimination cases.[89] Others
have assumed that the pre-Iqbal standards still apply or have applied them without comment.
[90] Some Southern District of New York cases have concluded that only some of the pre-
Iqbal supervisory liability standards apply now.[91] In the Western District of New York,
courts have declined to overrule Colon v. Coughlin in the absence of contrary direction from
the Second Circuit.[92]

1. Third Circuit
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The Third Circuit has not read Iqbal to have displaced all supervisory liability, and has
adhered to its pre-Iqbal case law. In one case, later reversed by the Supreme Court on other
grounds, the Third Circuit held:

[W]e agree with those courts that have held that, under Iqbal, the level of intent necessary to
establish supervisory liability will vary with the underlying constitutional tort alleged. In this
case, the underlying tort is the denial of adequate medical care in violation of the Eighth
Amendment’s prohibition on cruel and unusual punishment, and the accompanying mental
state is subjective deliberate indifference. See Farmer v. Brennan, 511 U.S. 825, 847 (1994).
Iqbal held that state officials are liable only for their own unconstitutional actions. The
essence of the type of claim we approved in Sample [v. Diecks, 885 F.2d 1099 (3d Cir.
1989)] is that a state official, by virtue of his or her own deliberate indifference to known
deficiencies in a government policy or procedure, has allowed to develop an environment in
which there is an unreasonable risk that a constitutional injury will occur, and that such an
injury does occur. Liability in such a situation is, as Iqbal requires, imposed not vicariously
but based on the supervisor’s own misconduct, because to exhibit deliberate indifference to
such a situation is a culpable mental state under the Eighth Amendment.[93]

More recently, the Third Circuit stated that, whatever the outward bounds of supervisory
liability, at the very least it will obtain when the supervisor is “personally involved” in
unconstitutional conduct, which can be established by showing direct participation, directing
others to violate rights, or knowledge and acquiescence in the violations.[94]

1. Fourth Circuit

In Shaw v. Stroud,[95] announced many years before Iqbal, the court held that supervisors
may be liable for the actions of their subordinates where the supervisor, by his own conduct,
was deliberately indifferent to, or tacitly authorized or approved prior constitutional violations.
Such liability is not based on respondeat superior, but rather upon “a recognition that
supervisory indifference or tacit authorization of subordinates’ misconduct may be a
causative factor in the constitutional injuries they inflict on those committed to their care.”[96]

The Fourth Circuit has not revisited Shaw in light of Iqbal, although in a recent case it
emphasized that a supervisor’s liability cannot be based merely on her knowledge that
subordinates are engaged in unconstitutional conduct, and instead must be based on
violation of the Constitution through the supervisor’s individual actions.[97] Ultimately,
however, the Fourth Circuit resolved that case through application of pleading doctrine, not
via revising standards for supervisory liability.[98]

1. Fifth Circuit

Like the Fourth Circuit, the Fifth Circuit has yet to revisit its pre-Iqbal supervisory liability case
law, but it has noted “the many cases in the years since Iqbal in which we have continued to
apply our rigorous pre-Iqbal standards for supervisory liability.”[99] That standard permits
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supervisors to be held liable when the plaintiff shows “(1) the supervisor either failed to
supervise or train the subordinate official; (2) a causal link exists between the failure to train
or supervise and the violation of the plaintiff’s rights; and (3) the failure to train or supervise
amounts to deliberate indifference.”[100] The Fifth Circuit continues to rely on this standard
of deliberate indifference post-Iqbal.[101] Indeed, the relevant standard is deliberate
indifference to the risk that a subordinate will violate the plaintiff’s constitutional rights,
thereby severing the required mens rea for the subordinate and that required for the
supervisor.[102]

1. Sixth Circuit

In the Sixth Circuit, the court has said both before and after Iqbal that a “mere failure to act”
is insufficient to establish supervisory liability.[103] Instead, what is necessary is some “active
unconstitutional behavior” on the part of the supervisor.[104] The court has noted, however,
even post-Iqbal that “‘active’ behavior does not mean ‘active’ in the sense that the supervisor
must have physically put his hands on the injured party or even physically been present at
the time of the constitutional violation.”[105] This means that a plaintiff must at the very least
show that the defendant “implicitly authorized, approved, or knowingly acquiesced in the
unconstitutional conduct of the offending officers.”[106]

In Peatross v. City of Memphis, the Sixth Circuit found that this standard was satisfied
because the complaint sufficiently alleged knowledge and acquiescence by alleging that the
supervisor failed to train and supervise officers to avoid using excessive force, failed to
properly investigate claims of excessive force, and attempted to cover up unconstitutional
conduct by “exonerating the officers in an effort to escape liability.”[107] The complaint went
beyond the minimum requirements, according to the court, by alleging that more than fifty-
four officer shootings took place over the course of four years, with no improvements made
to respond to these incidents.[108] And the complaint sufficiently established a causal
connection between the supervisor and the officers because it alleged that the defendant:

[W]as involved at least in part in creating and enforcing all department policies; that he did
not punish officer misconduct, including the use of excessive force; that he failed to take
action in the face of the growing use of excessive force by officers and admonishment from
the Mayor on the issue; and that he “rubber stamped” officer misconduct.[109]

1. Seventh Circuit

The Seventh Circuit, similar to other courts, has recognized that Iqbal’s requirement that the
defendants act with intentionality was linked to the substantive constitutional right at issue in
that case—the right to be free of intentional discrimination.[110] As the Seventh Circuit
noted, however, “Iqbal simply did not speak to standards of liability for Eighth Amendment
violations . . . and the Court certainly gave no indication of discontent with the settled law set
forth in Farmer [v. Brennan, 511 U.S. 825 (1994)].”[111] And in Haywood v. Hathaway, the
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court found that supervisory liability was established against a prison warden by showing that
he was aware of unconstitutional conditions of confinement and took no action.[112] In
dissent, Judge Easterbrook argued that the majority ignored Iqbal’s requirement that more
than knowledge was necessary to allege a supervisory liability claim.[113]

1. Eighth Circuit

The Eighth Circuit has not squarely addressed how Iqbal interacts with supervisory liability,
but in a two-judge concurrence, it was observed that, where the constitutional violation
requires an intentional state of mind, supervisory liability for the same violation also requires
intent.[114] This, however, is exactly what Iqbal holds. Nor have district courts addressed the
question in any significant manner, other than to apply Iqbal’s pleading standards in the
supervisory liability context.[115]

1. Ninth Circuit

The Ninth Circuit’s decision in Starr v. Baca[116] is the leading case in the circuit. In Starr,
the Ninth Circuit reviewed the circuit precedent—all of which had recognized the continued
vitality of a supervisory liability theory based on deliberate indifference—and applied it to the
Los Angeles County Sheriff.[117] The court summed up its conclusion as follows:

Starr does not allege purposeful discrimination by Sheriff Baca. Rather, he alleges
unconstitutional conditions of confinement in violation of the Eighth Amendment’s prohibition
against cruel and unusual punishment, as incorporated through the Due Process Clause of
the Fourteenth Amendment. A claim of unconstitutional conditions of confinement, unlike a
claim of unconstitutional discrimination, may be based on a theory of deliberate indifference.
A showing that a supervisor acted, or failed to act, in a manner that was deliberately
indifferent to an inmate’s Eighth Amendment rights is sufficient to demonstrate the
involvement—and the liability—of that supervisor. Thus, when a supervisor is found liable
based on deliberate indifference, the supervisor is being held liable for his or her own
culpable action or inaction, not held vicariously liable for the culpable action or inaction of his
or her subordinates. We see nothing in Iqbal indicating that the Supreme Court intended to
overturn longstanding case law on deliberate indifference claims against supervisors in
conditions of confinement cases. We also note that, to the extent that our sister circuits have
confronted this question, they have agreed with our interpretation of Iqbal.[118]

1. Tenth Circuit

In the Tenth Circuit, Iqbal has been read to limit, but not eliminate, supervisory liability for
government officials based on an employee’s or subordinate’s constitutional violations.[119]
As the court said in Dodds:
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Whatever else can be said about Iqbal, and certainly much can be said, we conclude the
following basis of § 1983 liability survived it and ultimately resolves this case: § 1983 allows
a plaintiff to impose liability upon a defendant-supervisor who creates, promulgates,
implements, or in some other way possesses responsibility for the continued operation of a
policy the enforcement (by the defendant-supervisor or her subordinates) of which “subjects,
or causes to be subjected” that plaintiff “to the deprivation of any rights . . . secured by the
Constitution . . . .”[120]

In a more recent Tenth Circuit case, the court stated that, whatever state of mind is required
of supervisors, it can be no less than the mens rea required to demonstrate that a
subordinate committed the underlying constitutional violation.[121] This, however, is a
misreading of Iqbal inasmuch as it suggests that the constitutional violation asserted against
the supervisor must be identical to the constitutional violation asserted against the
subordinate. Particularly in the prison context, it is easy to imagine circumstances in which
the constitutional source of the claim against the subordinate is different from that asserted
against the supervisor—a person in prison may need to establish that an individual officer
used force intentionally for the very purpose of causing harm, but may need to establish that
the supervisor was deliberately indifferent to the risk of assault by that officer. Each
defendant could be held liable even though they are alleged to have engaged in different
conduct with a different state of mind.[122]

1. Eleventh Circuit

In the Eleventh Circuit, a plaintiff may show that a supervisor is liable by (a) showing that she
was directly involved in violating the plaintiff’s constitutional rights or (b) by showing that the
defendant knew subordinates would act unlawfully and failed to take action to stop them.
[123] The latter requirement can be met “when a history of widespread abuse puts the
responsible supervisor on notice of the need to correct the alleged deprivation, and he fails
to do so” or when a supervisor’s “custom or policy . . . result[s] in deliberate indifference to
constitutional rights[] or when facts support an inference that the supervisor directed the
subordinates to act unlawfully or knew that the subordinates would act unlawfully and failed
to stop them from doing so.”[124] The Eleventh Circuit does not appear to have revisited this
pre-Iqbal standard, but perhaps that is because it is already relatively rigorous.

1. D.C. Circuit

In the D.C. Circuit, district courts have generally adhered to pre-Iqbal case law, in which a
supervisor is liable when he knows about unconstitutional conduct and condones it or is
willfully blind to it.[125] The D.C. Circuit also has applied Iqbal to intentional discrimination
claims, holding that supervisory liability claims must be based on intentional conduct, not
deliberate indifference.[126] Courts in the D.C. Circuit also have, post-Iqbal, accepted claims
based on failure to train by supervisors where the “supervisor fails to provide more stringent
training in the wake of a history of past transgressions by the agency or provides training ‘so
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clearly deficient that some deprivation of rights will inevitably result absent additional
instruction.’”[127] In Shaw v. District of Columbia,[128] the court found this standard satisfied
where plaintiff alleged that a supervisor failed to provide training regarding the treatment of
female transgender detainees, because it alleged that the defendant engaged in no training
or supervision while knowing that harm was “likely to occur” if the transgender plaintiff were
treated as if she were male.

1. Iqbal’s Impact on Supervisory Liability Through Pleading Doctrine

In the prior Part, I showed that much of the substantive law of supervisory liability remains
intact even after Iqbal. In this Part, I will show that Iqbal, through its altered pleading
standard, has nonetheless had an impact on supervisory liability claims. To show how
pleading supervisory liability claims has changed post-Iqbal, I will focus on some salient
examples both pre- and post-Iqbal. This is an admittedly imprecise method, one that I hope
could be supplemented through more precise empirical research. For the moment, however,
these examples suffice to at least raise the question of how Iqbal’s pleading standard has
altered the trajectory of supervisory liability cases without effectuating a substantive change
in the law.

In the First Circuit, for example, there are several examples of cases in which lower courts
permitted complaints to survive dismissal on the basis of allegations that would be
considered “conclusory” under Iqbal. In one case against supervisory police officials, the
allegations that sufficed against the supervisors would appear to amount to “mere”
recitations of the elements of a claim.[129] Similar allegations were found sufficient in the
prison context.[130] In another case, even though the plaintiff had not made “specific
allegations” regarding the commissioner of corrections, the court denied a motion to dismiss
because the plaintiff had “alleged a policy sweeping enough that it is reasonable to assume,
for purposes of preliminary review, that the Commissioner of Corrections has at least tacitly
approved the policy.”[131] Indeed, pre-Iqbal, it appeared sufficient in some cases to simply
allege that state regulations created a general duty to supervise.[132]

In pre-Iqbal decisions from the Fourth Circuit, courts were similarly open to general
allegations made against supervisory defendants. In one case, a district court described a
complaint as making allegations that the defendants were “specifically involved” in the
constitutional deprivation because they knew of constitutional violations, could prevent them,
and failed to take preventative action.[133] The decision cited to particular paragraphs of the
complaint, which are hardly a model of detail. Indeed, they are structurally identical to the
critical allegations deemed “conclusory” by the Supreme Court in Iqbal.[134] Other courts
were similarly forgiving to plaintiffs who made general allegations of causation against
supervisors, finding satisfactory bare allegations because of “the plaintiff’s minimum pleading
allegations.”[135]
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Particularly illustrative is one case that found allegations of supervisory involvement
sufficient, contrasting the allegations in the complaint with a prior case that had dismissed
supervisory claims.[136] The allegations deemed sufficient were minimal—namely that the
defendants “knowingly, recklessly and/or with deliberate indifference failed to carry out their
duty to properly instruct, train, supervise and control [their subordinates].”[137] In the earlier
case, the supervisory claims did not survive because there were literally no allegations that
the defendants “played any affirmative part in depriving the plaintiffs of any constitutional
rights.”[138] The plaintiff’s theory was based solely on the fact that defendants did not
prevent a constitutional violation, a proposition rejected as inconsistent with Rizzo’s negative
constitutionalism.[139]

Post-Iqbal, courts in the First and Fourth Circuits have been less forgiving in assessing
allegations of supervisory liability. Allegations that a supervisor “knew of” violations and
“failed to act to prevent them” have been deemed insufficient not because they seek to
establish liability based on an insufficient legal theory, but because they lack detailed facts.
[140] General allegations of knowledge are insufficient without facts showing “what
[defendant] is alleged to have known when” and without allegations stating “how he is
alleged to have known it.”[141] Allegations of knowledge by defendants made collectively are
insufficient because they fail to establish each individual’s responsibility for constitutional
violations.[142]

One can find similar examples when one contrasts pre-Iqbal cases in other circuits as well.
In the Second Circuit, lower courts routinely permitted claims to proceed against high level
officials based on “conclusory” allegations of knowledge and a duty to correct conditions or
the actions of lower-level officials.[143] Third Circuit cases follow a similar pattern. In one
case, the district court denied a motion to dismiss where the plaintiffs alleged that the
defendants acted “intentionally, deliberately and maliciously,”[144] allegations that would be
deemed “conclusory” under Iqbal.[145] Although the district court could have imagined “a
more specific set of allegations” it simply observed that “such detail is not required under
federal notice pleading.”[146] Other cases in the Third Circuit accepted allegations along
similar lines as sufficient at the pleading stage.[147]

After Iqbal, however, it is much less likely that these allegations would be considered
sufficient to establish the personal involvement of a supervisor in a constitutional violation.
This is in large part because general allegations of knowledge, intent, or deliberate
indifference do not appear viable after Iqbal, without additional supporting factual allegations.
[148] Before Iqbal, however, these same allegations on their own would have been sufficient
to establish a particular defendant’s culpable state of mind.

In other words, while Iqbal has had an effect on supervisory liability, it is not in the way
predicted by the dissent or other commentators. It is common parlance among proceduralists
to note the inextricability of substance and procedure. And keen observers of procedure
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know that significant substantive changes can be achieved through procedural reform.[149]
Whether the Supreme Court intended to do so or not, this appears to be the most accurate
account of Iqbal’s impact on supervisory liability claims.

Conclusion

The Supreme Court’s decision in Iqbal was predicted by many to strike a death blow to
supervisory liability claims. Reality is more complex. As a descriptive matter, I have
endeavored to show that Iqbal has had little impact on how courts of appeals have
constructed substantive supervisory liability standards. In most lower courts, claims based on
supervisory action or inaction remain viable, even when far removed from the misconduct of
individual officers.

If one wanted confirmation of this account, the Supreme Court’s post-Iqbal decisions provide
it, as they do not support the dissent’s prediction that supervisory liability is effectively dead.
In Ortiz v. Jordan,[150] the Court permitted a classic supervisory liability claim to go forward
without so much as citing Iqbal. In Ortiz, the Court held that the deliberate indifference
standard for supervisory liability was “clearly established law” for qualified immunity
purposes, one of the rare cases over the past two decades in which the Court has issued a
pro-plaintiff qualified immunity decision.[151] Moreover, the Court denied certiorari after the
Ninth Circuit decided Starr,[152] which affirmed a supervisory liability claim brought against
the Los Angeles County Sheriff.[153] Given the Court’s proclivity for reversing the Ninth
Circuit, particularly in plaintiff-friendly civil rights cases, one might have been surprised by the
denial of certiorari in Starr.

Even when a case strikingly similar to Iqbal returned to the Court in 2017, issues of
supervisory liability were not at the forefront.[154] Indeed, in that case, the Court found that
allegations were sufficient to state a supervisory claim against a prison warden alleged to
have been indifferent to prison abuse by corrections officers.[155] The plaintiffs made several
allegations connecting the warden to discrete instances of abuse by corrections officers: the
warden allegedly prevented detainees from using normal grievance procedures; the warden
intentionally avoided the unit where the abuse occurred so that he would not see it; that he
was made aware of abuse via “inmate complaints, staff complaints, hunger strikes, and
suicide attempts;” that the Warden ignored records that would confirm the abuse; and that he
did not take any action to counter the abuse.[156]

At the same time, I have tried to show that Iqbal’s procedural reverberations have affected
the construction and viability of supervisory liability claims. By altering the pleading standard
in federal court, with particular salience for civil rights claims, Iqbal has effectively made
supervisory liability actions harder to maintain. The nuance of procedure, once again, shapes
the hard edges of substantive law.
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